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HE history of agency as applied to contract is next to be 
dealt with. In this branch of the law there is less of. 
anomaly and a smaller field in which to look for traces of fiction 
than the last. A man is not bound by his servant’s contracts 
unless they are made on his behalf and by his authority, and that 
he should be bound then is plain common-sense. It is true that 
in determining how far authority extends, the question is of osten- 
sible authority and not of secret order. But this merely illustrates 
the general rule which governs a man’s responsibility for his acts 
throughout the law. If, under the circumstances known to him, the 
obvious consequence of the principal’s own conduct in employing 
the agent is that the public understand him to have given the 
agent certain powers, he gives the agent those powers. And he 
gives them just as truly when he forbids their exercise as when he 
commands it. It seems always to have been recognized that an 
agent’s ostensible powers were his real powers;? and on the other 
hand it always has been the law that an agent could not bind his 
principal beyond the powers actually given in the sense above 
explained. 
There is, however, one anomaly introduced by agency even into 
the sphere of contract, —the rule that an undisclosed principal 
may sue or be sued on a contract made by an agent on his behalf; 





1 4 Harv. Law Rev. 345. 


2 Y. B. 27 Ass., pl. 5, fol. 133; Anon., 1 Shower, 95; Nickson v. Brohan, 10 Mod. 
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and this must be examined, although the evidence is painfully 
meagre. The rule would seem to follow very easily from the 
identification of agent and principal, as I shall show more fully in 
amoment. It is therefore well to observe at the outset that the 
power of contracting through others, natural as it seems, started 
from the family relations, and that it has been expressed in the 
familiar language of identification. 

Generally speaking, by the Roman law contractual rights could 
not be acquired through free persons who were strangers to the 
family. But a slave derived a standing to accept a promise to his 
master ex persona domini.1 Bracton says that contracts can be 
accepted for a principal by his agent; but he starts from the do- 
mestic relations in language very like that of the Roman juris- 
consults. An obligation may be acquired through slaves or free 
agents in our power, if they take the contract in the name of their 
master.” 

It was said under Henry V. that a lease made by the seneschal 
of a prior should be averred as the lease of the prior,’ and under 
James I. it was held that an assumpsit to a servant for his master 
was properly laid as an assumpsit to the master. West’s Sym- 
boleography belongs to the beginning of the same reign. It will 
be remembered that the language which has been quoted from 
that work applies to contracts as well as to torts. A discussion in 
the Year Book, 8 Edward IV., fol. 11, is thus abridged in Popham: 
“My servant makes a contract, or buys goods to my use; I am 
liable, and it is my act.”® Baron Parke explains the requirement 
that a deed executed by an agent should be executed in the name 
of his principal, in language repeated from Lord Coke: “ The at- 
torney is. . . put in place of the principal and represents his 
person.”® Finally, Chitty, still speaking of contracts, says, like 





1 Inst. 3,17, pr. See Gaius, 3, §§ 164-166. 

2 “Videndum etiam est per quas personas acquiratur obligatio, et sciendum quod 
per procuratores, et per liberos, quos sub potestate nostra habemus, et per nosmet- 
ipsos, et filios nostros et per liberos homines servientes nostros.” Bract., fol. 100 6. So, 
“ Etiam dormienti per servum acquiritur, ut per procuratorem, sinomine domini stipule- 
tur.” Bract., fol. 28 3. 

8 y. B.8 H. V. 4, pl. 17. 

4 Seignior & Wolmer’s Case, Godbolt, 360 (T. 21 Jac.). Cf. Jordan’s Case, Y. B. 27 
H. VIII. 24, pl. 3. 

5 Drope v. Theyar, Popham, 178, 179 (P. 2 Car. I.). 

6 Hunter v. Parker, 7 M. & W. 322, 343 (1840); Combes’s Case, 9 Rep. 75 a, 76 4,77 
(T. 11 Jac.). The fiction of identity between principal and agent was fully stated by 








AGENCY. 3 


West, that “In point of law the master and servant, or principal. 
and agent, are considered as one and the same person.” ! 

I have found no early cases turning upon the law of undisclosed 
principal. It will be remembered that the only action on simple 
contract before Henry VI., and the chief one for a good while 
after, was debt, and that this was founded on a gutd pro quo re- 
ceived by the debtor. Naturally, therefore, the chief question of 
which we hear in the earlier books is whether the goods came to 
the use of the alleged debtor.? It is at a much later date, though 
still in the action of debt, that we find the most extraordinary half 
of the rule under consideration first expressly recognized. In > 
Scrimshire v. Alderton * (H. 16 G. II.) a suit was brought by an 
undisclosed principal against a purchaser from a del credere factor. 
Chief Justice Lee “was of opinion that this new method [2.2., of 
the factor taking the risk of the debt for a larger commission] had 
not deprived the farmer of his remedy against the buyer.” And 
he was only prevented from carrying out his opinion by the ob- 
stinacy of the jury at Guildhall. The language quoted implies 
that the rule was then well known, and this, coupled with the in- 
dications to be found elsewhere, will perhaps warrant the belief 
that it was known to Lord Holt. 

Scott v. Surman,* decided at the same term that Scrimshire v. 
Alderton was tried, refers to a case of T. 9 Anne, Gurratt v. 
Cullum,® in which goods were sold by factors to J. S. without 
disclosing their principal. The factors afterwards went into 
bankruptcy. Their assignee collected the debt, and the prin- 
cipal then sued him for the money. “And this matter being 
referred by Holt for the opinion of the King’s Bench, judg- 
ment was given on argument for the plaintiff. Afterwards at 
Guildhall, before Lord Chief Justice Parker, this case was 
cited and allowed to be law, because though it was agreed that 
payment by J. S. to [the factors] with whom the contract was 





Hobbes, who said many keen things about the law. Leviathan, Part I. ch. 16. “ Of 
Persons, Authors, and Things Personated.” Also De Homine, I.c. 15. De Homine 
Fictitio. 

1 ; Bl. Comm. 429, note. 

2 Fitz. Abr. Dett, pl. 3(T. 2 R. II.). Cf. Alford v. Eglisfield, Dyer, 230 4 (T. 6 
Eliz.), and notes. 

8 2 Strange, 1182. 

# Willes, 400, at p. 405 (H. 16 G. IT.). 


5 Also reported in Buller, N. P. 42. Cf. Whitecomb v. Jacob, 1 Salk. 160 (T. 9 
Anne). 
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made would be a discharge to J. S. against the principal, yet the 
debt was not in law due to them, but to the person whose goods 
they were ... and being paid to the defendant who had no 
right to have it, it must be considered in law as paid for the use of 
him to whom it was due.” This explanation seems to show that Chief 
Justice Parker understood the law in the same way as Chief Justice 
Lee, and, if it be the true one, would show that Lord Holt did also. 
I think the inference is somewhat strengthened by other cases from 
the Salkeld Mss. cited in Buller’s Mist Prius.1 Indeed I very 
readily should believe that at a much earlier date, if one man’s 
goods had come to another man’s hands by purchase, the purchaser 
might have been charged, although he was unknown and had dealt 
through a servant,? and that perhaps he might have been, in the 
converse case of the goods belonging to an undisclosed master.’ 

The foregoing cases tend to show, what is quite probable, that 
the doctrine under discussion began with debt. I do not wish to 
undervalue the argument that may be drawn from this fact, that 
the law of undisclosed principal has no profounder origin than the 
thought that the defendant, having acquired the plaintiff’s goods 
by way of purchase, fairly might be held to pay for them in an 
action of contract, and that the rule then laid down has been ex- 
tended since to other contracts.‘ ; 

But suppose what I have suggested be true, it does not dispose 
of the difficulties. If a man buys B.’s goods of A., thinking A. to 
be the owner, and B. then sues him for the price, the defendant 
fairly may object that the only contract which he has either con- 
sented or purported to make is a contract with A., and that a 
stranger, to both the intent and the form of a voluntary obligation 
cannot sue upon it. If the contract was made with the owner’s con- 
sent, let the contractee bring his action. If it was made without 
actual or ostensible authority, the owner’s rights can be asserted 
in an action of tort. The general rule in case of a tortious sale is 





1 Gonzales v. Sladen; Thorp v. How (H. 13 W. III.) ; Buller, N. P. 130. 

2 See Goodbaylie’s Case, Dyer, 230 4, pl. 56, n.; Truswell v. Middleton, 2 Roll. R. 
269, 270. Note, however, the insistence on the servant being known as such in Fitz. 
Abr. Dett, pl. 3; 27 Ass., pl. 5, fol. 133. 

8 Consider the doubt as to ratifying a distress made “ generally not showing his intent 
nor the cause wherefore he distrained ”” in Godbolt, 109, pl. 129 (M. 28 & 29 Eliz.). 
Suppose the case had been contract instead of tort, and with actual authority, would 
the same doubt have been felt ? 


4 Sims v. Bond, 5 B. & Ad. 389, 393 (1833). Cf. Bateman z. Phillips, 15 East. 
272 (1812). 
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that the owner cannot waive the tort and sue in assumpsit.1 Why 
should the fact that the seller was secretly acting in the owner’s 
behalf enlarge the owner’s rights as against a third person? The 
extraordinary character of the doctrine is still clearer when it is 
held that under a contract purporting to be made with the plaintiff 
and another jointly, the plaintiff may show that the two ostensible 
joint parties were agents for himself alone, and thus set up a 
several right in the teeth of the words used and of the ostensible 
transaction, which gave him only a joint one.” 

Now, if we apply the formula of identification and say that the 
agent represents the person of the owner, or that the principal 
adopts the agent’s name for the purposes of that contract, we have 
at once a formal justification of the result. I have shown that the 
power of contracting through agents started from the family, and 
that principal and agent were identified in contract as well as in 
tort. I think, therefore, that the suggested explanation has every 
probability in its favor. So far as Lord Holt is concerned, I may 
add that in Gurratt v. Cullum the agent was a factor, that a 
factor in those days always was spoken of as a servant, and that 
Lord Holt was familiar with the identification of servant and 
master. If he was the father of the present doctrine, it is fair to 
infer that the technical difficulty was consciously or unconsciously 
removed from his mind by the technical fiction. And the older 
we imagine the doctrine to be, the stronger does a similar infer- 
ence become. For just in proportion as we approach the archaic 
stage of the law, the greater do we find the technical obstacles in 
the way of any one attempting to enforce a contract except the 
actual party to it, and the greater therefore must have been the 
need of a fiction to overcome them.’ 

The question which I have been considering arises in another 
form with regard to the admission of oral evidence in favor of or 
to charge a principal, when a contract has been made in writing, 
which purports on its face to be made with or by the alleged agent 





1 Berkshire Glass Co. v. Wolcott, 2 Allen (Mass.), 227. 

2 Spurr wv. Cass, L. R. 5 Q. B. 656. See further, Sloan v. Merrill, 135 Mass. 17, 19. 

8 Cf. The Common Law, ch. x. and xi. “Unsere heutigen Anschauungen . 
kénnen sich nur schwer in urspriingliche Rechtszustinde hineinfinden, in welchen 
. . . bei Contrahirung oder Zahlung einer Schuld die handelnden Subjecte nicht als 
personae fungibiles galten.” Brunner, Zulassigkeit der Anwaltschaft im franzés. etc. 


Rechte. (Zeitschr. fiir vergleich. Rechtswissenschaft.) Norcross v. James, 140 Mass. 
188, 189. 











6 HARVARD LAW REVIEW. 


in person. Certainly the argument is strong that such evidence 
varies the writing, and if the Statute of Frauds applies, that the 
statute is not satisfied unless the name of the principal appears. 
Yet the contrary has been decided. The step was taken almost sud 
silentio But when at last a reason was offered, it turned on, or 
at least was suggested by, the notion of the identity of the parties. 
It was in substance that the principal “ is taken to have adopted the 
name of the [agent] as his own, for the purpose of such contracts,” 
as it was stated by Smith in his Leading Cases, paraphrasing the 
language of Lord Denman in Trueman v. Loder.? 

I gave some evidence, at the beginning of this discussion, that 
notions drawn from the familia were applied to free servants, and 
that they were extended beyond the domestic relations. All that 
I have quoted since tends in the same direction. For when such 
notions are applied to freemen in a merely contractual state of 
service it is not to be expected that their influence should be con- 
fined to limits which became meaningless when servants ceased to 
be slaves. The passage quoted from Bracton proved that already 
in his day the analogies of domestic service were applied to rela- 
tions of more limited subjection. I have now only to complete 
the proof that agency in the narrower sense, the law familiar 
to the higher and more important representatives employed in 
modern business, is simply a branch of the law of master and 
servant. 

First of the attorney. The primitive lawsuit was conducted by 
the parties in person. Counsel, if they may be called so, were 
very early admitted to conduct ‘the formal pleadings in the 
presence of the party, who was thus enabled to avoid the loss 
of his suit, which would have followed a slip on his own part in 
uttering the formal words, by disavowing the pleading of his ad- 
vocate. But the Frankish law very slowly admitted the possibility 
of giving over the conduct of a suit to another, or of its proceed- 
ing in the absence of the principals concerned. Brunner has 
traced the history of the innovation by which the appointment of 
an attorney (i. e., loco posttus) came generally to be permitted, with 
his usual ability. It was brought to England with the rest of the 





1 Bateman v. Phillips, 15 East, 272 (1812); Garrett v. Handley, 4B. & C. 664 
(1825); Higgins v. Senior, 8 M. & W. 834, 844 (1841). 

2 11 Ad. & El. 595; s.c. 3 P. & D. 267, 271 (1840); 2 Sm. L. C., 8th ed., 408, note 
to Thompson v. Davenport; Byington v. Simpson, 134 Mass. 169, 170. 
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Norman law, was known already to Glanvill, and gradually grew 
to its present proportions. The question which I have to consider, 
however, is not the story of its introduction, but the substantive 
conception under which it fell when it was introduced. 

If you were thinking of the matter a priort it would seem that 
no reference to history was necessary, at least to explain the 
client’s being bound in the cause by his attorney’s acts. The case 
presents itself like that of an agent authorized to make.a contract 
in such terms as he may think advisable. But as I have hinted, 
whatever common-sense would now say, even in the latter case it 
is probable that the power of contracting through others was 
arrived at in actual fact by extending the analogy of slaves to 
freemen. And it is at least equally clear that the law had need 
of some analogy or fiction in order to admit a representation in 
lawsuits. I have given an illustration from Iceland in my book 
on the Common Law. There the contract of a suit was trans- 
ferred from Thorgeir to Mord “as if he were the next of kin.”?! 
In the Roman law it is well known that the same difficulty was 
experienced. The English law agreed with the Northern sources 
in treating attorneys as sustaining the persona of their principal. 
The result may have been worked out in a different way, but that 
fundamental thought they had in common. I do not inquire into 
the recondite causes, but simply observe the fact. 

Bracton says that the attorney represents the persona of his 
principal in nearly everything? He was “put in the place of” 
his principal, /oco positus (according to the literal meaning of the 
word attorney), as every other case in the Abbreviatio Placitorum 
shows. The essoign de malo lecti had reference to the illness of 
the attorney as a matter of necessity. But, in general, the 
attorney was dealt with on the footing of a servant, and he is called 
so as soon as his position is formulated. Such is the language 
of the passage in West’s Symboleography which I have quoted 
above, and the anonymous case which held an attorney not liable 
for maliciously acting in a cause which he knew to be un- 
founded.* When, therefore, it is said that the “act of the attorney 





1 The Common Law, 359. See Brunner, in 1 Holtzendorff, Encyc. II. 3, A. 1, § 2, 
3d ed., p. 166. 1 Stubbs, Const. Hist. 82. 

2 “ Attornatus fere in omnibus personam domini representat.” Bract., fol. 342 a. See 
LL. Hen. I. 42, § 2. 

8 Bract., fol. 342 a. Cf. Glanv. XL, c. 3. 

# Anon., 1 Mod. 209, 210 (H. 27 & 28 Car. II.). 














8 HARVARD LAW REVIEW. 


is the act of his client,” it is simply the familiar fiction concerning 
servants applied in a new field. On this ground it was held that 
the client was answerable in trespass, for assault and false im- 
prisonment, where his attorney had caused the party to be 
arrested on a void writ, wholly irrespective, it would seem, of any 
actual command or knowledge on the part of the client; and in 
trespass guare clausum, for an officer’s breaking and entering a 
man’s house and taking his goods by command of an attorney’s 
agent without the actual knowledge either of the client or the 
attorney. The court said that the client was ‘“‘ answerable for the 
act of his attorney, and that [the attorney] and his agent [were] 
to be considered as one person.” 2 

The only other agent of the higher class that I think it neces- 
sary to mention is the factor. I have shown elsewhere that he 
is always called a servant in the old books. West’s language 
includes factors as well as attorneys. Servant, factor, and attor- 
ney are mentioned in one breath and on a common footing in the 
Year Book, 8 Edward IV., folio 11 46. So Dyer,‘ “ if a purveyor, fac- 
tor, or servant make a contract for his sovereign or master.” So 
in trover for money against the plaintiff’s “servant and factor.” ® 
It is curious that in one of the first attempts to make a man liable for 
the fraud of another, the fraudulent party was a factor. The case 
was argued in terms of master and servant. The first author- 
ity for holding a master answerable for his servant’s fraud is 
another case of a factor.’ Nothing is said of master and servant 
in the short note in Salkeld. But in view of the argument in 
Southern v. How, just referred to, which must have been before 
Lord Holt’s mind, and the invariable language of the earlier 
books, including Lord Holt’s own when arguing Morse v. Slue 
(“ Factor, who is servant at the master’s dispose”),® it is safe 
to assume that he considered the case to be one of master and 
servant, and it always is cited as such? 





1 Parsons v. Loyd, 3 Wils. 341, 345; S.c. 2 W. Bl. 845 (M. 13 G. III. 1772) ; Barker 
v. Braham, 2 W. BI. 866, 868, 869; s. c. 3 Wils. 368. 

2 Bates v. Pilling, 6 B. & C. 38 (1826). 

8 The Common Law, 228, n. 3, 181. See further generally, 230, and n. 4, 5. 

4 Alford v. Eglisfield, Dyer, 230 4, pl. 56. 

5 Holiday v. Hicks, Cro. Eliz. 638, 661, 746. See further, Malyne’s Lex Merc., Pt. 
I. c. 16; Molloy, Book 3, c. 8, § 1; Williams v. Millington, 1 H. Bl. 81, 82. 

6 Southern v. How, Cro. Jac. 468; s. c. Popham, 143. 

7 Hern z. Nichols, 1 Salk. 289. 


8 Mors v. Slew, 3 Keble, 72. % Smith, Master and Servant, 3d ed., 266. 
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To conclude this part of the discussion, I repeat from my book 
on the Common Law,! that as late as Blackstone agents appear 
under the general head of servants; that the precedents for the law 
of agency are cases of master and servant, when the converse is 
not the case; and that Blackstone’s language on this point is 
express: “ There is yet a fourth species of servants, if they may be 
so called, being rather in a superior, a ministerial, capacity; such 
as stewards, factors, and bazliffs ; whom, however, the law consid- 
ers as servants pro tempore, with regard to such of their acts as 
affect their master’s or employer’s property.”? 

Possession is the third branch of the law in which the peculiar 
doctrines of agency are to be discovered, and to that I now pass. 

The Roman law held that the possession of a slave was the 
possession of his master, on the practical ground of the master’s 
power.’ At first it confined possession through others pretty 
closely to things in custody of persons under the patria protestas of 
the possessor (including prisoners dona fide held as slaves). Later 
the right was extended by a constitution of Severus The com- 
mon law in like manner allowed lords to appropriate lands and 
chattels purchased by their villeins, and after they had manifested 
their will to do so, the occupation of the villeins was taken to be 
the right of their lords. As at Rome, the analogies of the familia 
were extended to free agents. Bracton allows possession through 
free agents, but the possession must be held in the name of the 
principal ;® and from that day to this it always has been the law that 
the custody of the servant is the possession of the master.’ 

The disappearance of the servant under the persona of his mas- 
ter, of which a trace was discovered in the law of torts, in this 
instance has remained complete. Servants have no possession of 
property in their custody as such. The distinction in this regard 
between servants and all bailees whatsoever® is fundamental, 





1 P. 228 et seg. 

2 1 Bl. Comm. 427. 

8 The Common Law, 228; Gaius, 3, §§ 164-166. 

* Inst. 2. 9, §§ 4, 5; C. 7. 32. 1. 

5 Littleton, §177. Cf. Bract., fol. 191 a; Y. B, 22 Ass., pl. 37, fol. 93 ; Litt., § 172; Co. 
Lit. 117 4. 

6 Bract., fol. 28 4, 42 4, 43, etc.; Fleta, IV., c. 3, § 1, c. 10,§7, c 11, § 1. 

7 Wheteley v. Stone, 2 Roll. Abr. 556, pl. 14; s.c. Hobart, 180; Drope v. Theyar, 
Popham, 178, 179. 

8 The Common Law, 227. 

® The Common Law, 174, 211, 221, 243; Hallgarten v. Oldham, 135 Mass. 1, 9. 











10 HARVARD LAW REVIEW. 


although it often has been lost sight of. Hence a servant can 
commit larceny! and cannot maintain trover.2 A bailee cannot 
commit larceny® and can maintain trover.4 In an indictment for 
larceny against a third person the property cannot be laid in a 
servant,> it may be laid in a bailee.6 A servant cannot assert a 
lien;? a bailee, of course, may, even to the exclusion of the 
owner’s right to the possessory actions.® 

Here, then, is another case in which effects have survived their 
causes. But for survival and the fiction of identity it would be 
hard to explain why in this case alone the actual custody of one 
man should be deemed by the law to be the possession of another 
and not of himself. 

A word should be added to avoid a misapprehension of which 
there are signs in the books, and to which I have adverted 
elsewhere.2 A man may be a servant for some other purpose, 
and yet not a servant in his possession. Thus, an auctioneer or a 
factor is a servant for purposes of sale, but not for purposes of 
custody. His possession is not that of his principal, but, on the 
contrary, is adverse to it, and held in his own name, as is shown 
by his lien. On the other hand, if the fiction of identity is ad- 
hered to, there is nothing to hinder a man from constituting 
another his agent for the sole purpose of maintaining his posses- 
sion, with the same effect as if the agent were a domestic servant, 
and in that case the principal would have possession and the 
agent would not. 

Agency is comparatively unimportant in its bearing on posses- 
sion, for reasons connected with procedure. With regard to 
chattels, because a present right of possession is held enough to 
maintain the possessory actions, and therefore a bailor, upon a 
bailment terminable at his will, has the same remedies as a master, 
although he is not one. With regard to real estate, because the 





1 Y. B. 13 Ed. IV. 9, 10, pl. §; 21 H. VII. 14, pl. 21. 

2 The Common Law, 227, n. 2. The distinction mentioned above, under torts, 
between servants in the house and on a journey, led to the servant’s being allowed an 
appeal of robbery, without prejudice to the general principle. Heydon & Smith’s Case, 
13 Co. Rep. 67, 69; Drope v. Theyar, Popham, 178, 179; Combs v. Hundred of Brad- 
ley, 2 Salk. 613, pl. 2; ib., pl. 1. 

3 2 Bish. Crim. Law, § 833, 7th ed. 4 The Common Law, 174, 243. 

5 2 East, P. C. 652, 653. 6 Kelyng, 39. 

7 Bristow v. Whitmore, 4 De G. & J. 325, 334. 
8 Lord v. Price, L. R. 9 Ex. 54; Owen v. Knight, 4 Bing. N. C. 54, 57. 
® The Common Law, 233. 
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royal remedies, the assizes, were confined to those who had a 
feudal seisin, and the party who had the seisin could recover as 
well when his lands were subject to a term of years as when they 
were in charge of agents or servants.! 

Ratification is the only doctrine of which the history remains to 
be examined. With regard to this I desire to express myself with 
great caution, as I shall not attempt to analyze exhaustively the 
Roman sources from which it was derived. I doubt, however, 
whether the Romans would have gone the length of the modern 
English law, which seems to have grown to its present extent on 
English soil. 

Ulpian said that a previous command to dispossess another 
would make the act mine, and, although opinion was divided on 
the subject, he thought that ratification would have the same 
effect. He agreed with the latitudinarian doctrine of the Sabin- 
ians, who compared ratification to a previous command.? The 
Sabinians’ “comparison” of ratification to mandate may have 
been a mere figure of speech to explain the natural conclusion 
that if one accepts possession of a thing which has been acquired 
for him by wrongful force, he is answerable for the property in the 
same way as if he had taken it himself. It therefore is hardly 
worth while to inquire whether the glossators were right in their 
comment upon this passage, that the taking must have been in 
the name of the assumed principal, —a condition which is am- 
biguously mentioned elsewhere in the Digest.® 

Bracton copied Ulpian,* still, so far as I have observed, not 
going beyond cases of distress® and disseisin.6 The first reported 
cases known to me are again assizes of novel disseisin.’ 

But later decisions went much beyond this point, as may be illus- 
trated by one of them.’ In trespass de bonis asportatis the de- 
fendant justified as bailiff. After charging the inquest Gascoigne 





1 Bract., fol. 207 a. Cf. ib., 220. Heusler, Gewere, 126. 

21D. 43, 16, 1, §§ 12,14. Cf. D. 46, 3, 12, § 4. 

8 D. 43, 26, 13 (Pomponius). 

4 Bract., fol. 171 3. 

5 Fol. 158 4, 159 a. 

,° Fol. 171. But note that by ratification “swam facit injuriam, et ita tenetur ad 
utrumque, ad restitutionem, s.[et] ad panam.” Ibid. b. 

7 Y. B. 30 Ed. I. 128 (Horwood) (where, however, the modern doctrine is stated and 
the Roman maxim is quoted by the judge) ; 38 Ass., pl. 9, fol. 223; s.c. 38 Ed. III. 18; 
12 Ed. IV. 9, pl. 23; Plowden, 8 ad fin., 27, 31. 

8 Y. B.7 H. IV. 34, 35, pl. 1. 
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said that “if the defendant took the chattels claiming property in 
himself for a heriot, although the lord afterward agreed to that tak- 
ing for services due him, still he [the defendant] cannot be called 
his bailiff for that time. But had he taken them without com- 
mand, for services due the lord, and had the lord afterwards agreed 
to his taking, he shall be adjudged as bailiff, although he was no- 
where his bailiff before that taking.” A ratification, according to 
this, may render lawful ad zuz¢zo an act which without the necessary 
authority is a good cause of action, and for which the authority 
was wanting at the time that it was done. Such is still the law of 
England.! The same principle is applied in a less startling manner 
to contract, with the effect of giving rights under them to persons 
who had none at the moment when the contract purported to be 
complete.? In the case of a tort it follows, of course, from what 
has been said, that if it is not justified by the ratification, the prin- 
cipal in whose name and for whose benefit it was done is answer- 
able for it? 

Now it may be argued very plausibly that the modern decisions 
have only enlarged the comparison of the Sabinians into a rule of 
law, and carried it to its logical consequences. The comparatur 
of Ulpian has become the @guiparatur of Lord Coke,‘ it might be 
said; ratification has been made equivalent to command, and that 
is all. But it will be seen that this is a very great step. It is a 
long way from holding a man liable as a wrongful disseisor when 
he has accepted the wrongfully-obtained possession, to allowing 





1 Godbolt, 109, 110, pl. 129; s. Cc. 2 Leon. 196, pl. 246 (M. 28 & 29 Eliz.); Hull z. 
Pickersgill, 1 Brod. & B. 282; Muskett v. Drummond, to B. & C. 153, 157; Buron vz. 
Denman, 2 Exch. 167 (1848); Secretary of State in Council of India v. Kamachee Boye 
Sahaba, 13 Moore, P. C. 22 (1859), 86; Cheetham v. Mayor of Manchester, L. R. 10 
C. P. 249; Wiggins v. United States, 3 Ct. of Cl. 412. But see Bro. Abr., Zrespass, 
pl. 86; Fitz. Abr., Bayllie, pl. 4. 

2 Wolff v. Horncastle, 1 Bos. & P. 316 (1798). See further, Spittle v. Lavender, 2 
Brod. & B. 452 (1821). 

8 Bract. 159 @,171 5; Bro., Trespass, pl. 113; Bishop v. Montague, Cro. Eliz. 824; 
Gibson’s Case, Lane, 90; Com. Dig., Zvespass,c. 1; Sanderson v. Baker, 2 BI. 832; 
s.c. 3 Wils. 309; Barker v. Braham, 2 Bl. 866, 868; s.c. 3 Wils. 368; Badkin v. Powell, 
Cowper, 476, 479; Wilson v. Tumman, 6 Man. & Gr. 236, 242; Lewis v. Read, 13 M. 
& W. 834; Buron v. Denman, 2 Exch. 167, 188; Bird v. Brown, 4 Exch. 786, 799; 
Eastern Counties Ry. v. Broom, 6 Exch. 314, 326, 327; Roe v. Birkenhead, Lancashire, 
& Cheshire Junction Ry., 7 Exch. 36, 44; Ancona v. Marks, 7 H. & N. 686, 695; Per- 
ley v, Georgetown, 7 Gray, 464; Condit v. Baldwin, 21 N. Y. 219, 225; Exum z. Bris- 
ter, 35 Miss. 391; G. H. & S. A. Ry. v. Donahoe, 56 Tex. 162; Murray v. Lovejoy, 2 
Cliff. r91, 195. (See 3 Wall. 1, 9.) 

* Co, Lit. 207 a; 4 Inst. 317. It is comparatur in 30 Ed. I. 128; Bract. 171 4, 
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him to make justifiable an act which was without justification 
when it was done, and, if that is material, which was followed by 
no possession on the part of the alleged principal. For such a 
purpose why should ratification be equivalent to a previous com- 
mand? Why should my saying that I adopt or approve of a tres- 
pass in any form of words make me responsible for a past act? 
The act was not mine, and I cannot make it so. Neither can it be 
undone or in any wise affected by what I may say.? 

But if the act was done by one who affected to personate me, 
new considerations come in. If a man assumes the status of my 
servant pro hac vice, it lies between him and me whether he shall 
have it or not. And if that status is fixed upon him by my sub- 
sequent assent, it seems to bear with it the usual consequence as 
incident that his acts within the scope of his employment are my 
acts. Such juggling with words of course does not remove the sub- 
stantive objections to the doctrine under consideration, but it does 
formally reconcile it with the general framework of legal ideas. 

From this point of view it becomes important to notice that, 
however it may have been in the Roman law, from the time of the 
glossators and of the canon law it always has been required that 
the act should have been done in the name or as agent of the per- 
son assuming to ratify it. “ Ratum quis habere non potest quod 
ipsius nomine non est gestum.”? In the language of Baron Parke 
in Buron v. Denman,’ “a subsequent ratification of an act done 
as agent is equal to a prior authority.” And all the cases from 
that before Gascoigne downwards have asserted the same limita- 
tion I think we may well doubt whether ratification would ever 
have been held equivalent to command in the only cases in which 
that fiction is of the least importance had it not been for the further 
circumstance that the actor had assumed the position of a servant 
for the time being. The grounds for the doubt become stronger 





1 Buron v. Denman, 2 Exch. 167 (1848). 

2 Ratification had a meaning, of course, when the usual remedy for wrongs was a 
blood-feud, and the head of the house had a choice whether he would maintain his man 
or leave him to the vengeance of the other party. See the story of Howard the Halt, 1 
Saga Library, p. 50, ch. 14, end. Compare “ although he has not received him” in Fitz. 
Abr., Corone, pl. 428, cited 4 Harv. Law Rev. 355- 

8 Sext. Dec. 5. 12. de Reg. Jur. (Reg. 9). It made the difference between excom- 
munication and a mere sin in case of an assault upon one of the clergy. Ibid. 5, 11, 23. 

4 2 Exch. 167. 

§ Supra, pp. 11,12,n See also Fuller & Trimwell’s Case, 2 Leon. 215, 216; New Eng- 
land Dredging Co. v. Rockport Granite Co., 149 Mass. 381, 382; Bract., fol. 28 4, 100 4. 
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if it be true that the liability even for commanded acts started 
from the case of owner and slave. 

In any event, ratification like the rest of the law of agency re- 
poses on a fiction, and whether the same fiction or another, it will 
be interesting in the conclusion to study the limits which have 
been set to its workings by practical experience. 

What more I have to say concerning the history of agency 
will appear in my treatment of the last proposition which I 
undertook to maintain. I said that finally I should endeavor 
to show that the whole outline of the law, as it stands to-day, 
is the resultant of a conflict between logic and good sense — 
the one striving to carry fictions out to consistent results, the 
other restraining and at last overcoming that effort when the 
results become too manifestly unjust. To that task I now address 
myself. 

I assume that common-sense is opposed to making one man pay 
for another man’s wrong, unless he actually has brought the wrong 
to pass according to the ordinary canons of legal responsibility, — 
unless, that is to say, he has induced the immediate wrong-doer to 
do acts of which the wrong, or, at least, wrong, was the natural 
consequence under the circumstances known to the defendant. I 
assume that common-sense is opposed to allowing a stranger to 
my overt acts and to my intentions, a man of whom I have never 
heard, to set up a contract against me which I had supposed I was 
making with my personal friend. I assume that common-sense is 
opposed to the denial of possession to a servant and the assertion 
of it for a depositary, when the only difference between the two 
lies in the name by which the custodian is called. And I assume 
that the opposition of common-sense is intensified when the fore- 
going doctrines are complicated by the additional absurdities 
introduced by ratification. I therefore assume that common- 
sense is opposed to the fundamental theory of agency, although I 
have no doubt that the possible explanations of its various rules 
which I suggested at the beginning of this chapter, together with 
the fact that the most flagrant of them now-a-days often pre- 
sents itself as a seemingly wholesome check on the indifference 
and negligence of great corporations, have done much to reconcile 
men’s minds to that theory. What remains to be said I believe 
will justify my assumption. 

I begin with the constitution of the relation of master and ser- 
vant, and with the distinction that an employer is not liable for the 
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torts of an independent contractor, or, in other words, that an inde- 
pendent contractor is not a servant. And here I hardly know 
whether to say that common-sense and tradition are in conflict, or 
that they are for once harmonious. On the one side it may be 
urged that when you have admitted that an agency may exist out- 
side the family relations, the question arises where you are to stop, 
and why, ifa man who is working for another in one case is called his 
servant, he should not be called so in all. And it might be said 
that the only limit is found, not in theory, but in common-sense, 
which steps in and declares that if the employment is well recog- 
nized as very distinct, and all the circumstances are such as to 
show that it would be mere folly to pretend that the employer 
could exercise control in any practical sense, then the fiction is at 
anend. An evidence of the want of any more profound or logical 
reason might be sought in the different circumstances that have 
been laid hold of as tests, the objections that might be found to 
each, and in the fact that doubtful cases are now left to the jury.! 
On the other hand, it might be said that the master is made 
answerable for the consequences of the negligent acts “of those 
whom the law denominates 4zs servants, because,” in the language 
of that judgment which settled the distinction under considera- 
tion,? “ such servants represent the master himself, and their acts 





1 Among the facts upon which stress has been laid are the following: 1. Choice. 
Kelly v. Mayor of New York, 11 N. Y. 432, 436. See Walcott v. Swampscott, 1 Allen, 
Io!, 103. But although it is true that the employer has not generally the choice of 
the contractor’s servants, he has the choice of the contractor, yet he is no more liable 
for the contractor’s negligence than for that of his servant. 2.Control. Sadler v. Hen- 
lock, 4 El. & Bl. 570, 578 (1855). Yet there was control in the leading case of Quar- 
man v. Burnett, 6 M. & W. 499 (1840), where the employee was held not to be the 
defendant’s servant. Cf. Steel v. Lester, 3 C. P. D. 121 (1877). 3. A round sum paid. 
But this was true in Sadler v. Henlock, suf., where the employee was held to be a 
servant. 4, Power to discharge. Burke v. Norwich & W. R.R., 34 Conn. 474 (1867). 
See Lane v. Cotton, 12 Mod. 472, 488, 489. But apart from the fact that this can only 
be important as to persons removed two stages from the alleged master, and not to 
determine whether a person directly employed by him is a servant or contractor, the 
power to discharge a contractor’s servants may be given to the contractee without mak- 
ing him their master. Reedie v, London & Northwestern Ry. Co., 4 Exch. 244, 258. 
Robinson v. Webb, 11 Bush (Ky.), 464. 5. Notoriously distinct calling. Milligan v. 
Wedge, 12 Ad. & E. 737 (1840); Linton v. Smith, 8 Gray (Mass.), 47. This is a prac- 
tical distinction, based on common-sense, not directly on a logical working out of the 
theory of agency. Moreover, it is only a partial test. It does not apply to all the cases. 

In doubtful cases the matter seems now to be left to the jury, that ever-ready sword 
for the cutting of Gordian knots, as difficult questions of law generally are. 

2 Littledale, J., in Laugher v. Pointer, 5 B. & C. 547, 553 (T. 7 G. IV. 1826). 
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stand upon the same footing as his own.” That although the 
limits of this identification are necessarily more or less vague, yet 
all the proposed tests go to show that the distinction rests on the 
remoteness of personal connection between the parties, and that 
as the connection grows slighter, the likeness to the original case 
of menials grows less. That a contractor acts in his own name 
and on his own behalf, and that although the precise point at 
which the line is drawn may be somewhat arbitrary, the same is 
true of all legal distinctions, and that they are none the worse for 
it, and that wherever the line is drawn it is a necessary one, and 
required by the very definition of agency. I suppose this is the 
prevailing opinion. 

I come next to the limit of liability when the relation of master 
and servant is admitted to exist. The theory of agency as applied 
to free servants no doubt requires that if the servant commits a 
wilful trespass or any other wrong, when employed about his own 
business, the master should not be liable. No free man is servant 
all the time. But the cases which exonerate the master could 
never have been decided as the result of that theory alone. 
They rather represent the revolt of common-sense from the whole 
doctrine when its application is pushed far enough to become 
noticeable. 

For example, it has been held that it was beyond the scope of 
a servant’s employment to go to the further side of a boundary 
ditch, upon a neighbor’s land, and to cut bushes there for the pur- 
pose of clearing out the ditch, although the right management of 
the master’s farm required that the ditch should be cleaned, and 
although the servant only did what he thought necessary to that 
end, and although the master relied wholly upon his servant’s 
judgment in the entire management of the premises.! 

Mr. Justice Keating said, the powers given to the servant “ were 
no doubt very wide, but I do not see how they could authorize a 
wrongful act on another person’s land or render his employers 
liable for a wilful act of trespass.” It is true that the act could 
not be authorized in the sense of being made lawful, but the same 
is true of every wrongful act for which the principal is held. As 
to the act being wilful, there was no evidence that it was so in any 
other sense than that in which every trespass might be said to be, 





1 Bolingbroke v. Swindon Local Board, L. R. 9 C. P. 575 (1874). Cf. Lewis v. 
Read, 13 M. & W. 834; Haseler v. Lemoyne, 5 C. B. N. S. 530. 
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and as the judge below directed a verdict for the defendant, there 
were no presumptions adverse to the plaintiff in the case. More- 
over, it has been said elsewhere that even a wilful act in furtherance 
of the master’s business might charge him. 

Mr. Justice Grove attempted to -draw the line in another way. 
He said, “ There are some things which may be so naturally ex- 
pected to occur from the wrongful or negligent conduct of persons 
engaged in carrying out an authority given, that they may be fairly 
said to be within the scope of the employment.” But the theory 
of agency would require the same liability for both those things 
which might and those which might not be so naturally expected, 
and this is only revolt from the theory. Moreover, it may be 
doubted whether a case could be found where the servant’s con- 
duct was more naturally to be expected for the purpose of accom- 
plishing what he had to do.? 

The truth is, as pretty clearly appears from the opinions of the 
judges, that they felt the difficulty of giving a rational explanation 
of the doctrine sought to be applied, and were not inclined to 
extend it. The line between right and wrong corresponded with 
the neighbor’s boundary line, and therefore was more easily dis- 
tinguishable than where it depends on the difference between care 
and negligence, and it was just so much easier to hold that the 
scope of the servant’s employment was limited to lawful acts. 

I now pass to fraud. It first must be understood that, whatever 
the law may be, it is the same in the case of agents, stricto sensu, 
as of other servants. As has been mentioned, the fraudulent ser- 
vant was a factor in the first reported decision that the master was 
liable.2 Now if the defrauded party not merely has a right to 
repudiate a contract fraudulently obtained, or in general to charge a 
defendant to the extent that he has derived a benefit from another’s 
fraud, but may hold him answerable zz solidum for the damage 
caused by the fraudulent acts of his servant in the course of the 
latter’s employment, the ground can only be the fiction that the 
act of the servant is the act of the master. 

It is true that in the House of Lords* Lord Selborne said that 





1 Howe v. Newmarch, 12 Allen, 49 (1866). See also cases as to fraud, wf, and cf. 
Craker v. Chicago & N. W. Ry. Co., 36 Wisc. 657, 669 (1875). 

2 Cf. Harlow v. Humiston, 6 Cowen, 189 (1826). 

8 Hern v. Nichols, 1 Salk. 289. 

# Houldsworth wv. City of Glasgow Bank, 5 App. Cas. 317, 326, 327 (1880). 
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the English cases “ proceeded, not on the ground of any imputa- 
tion of vicarious fraud to the principal, but because (as it was well 
put by Mr. Justice Willes in Barwick’s case") “ with respect to the 
question whether a principal is answerable for the act of his agent 
in the course of his master’s business, no sensible distinction can 
be drawn between the case of fraud and the case of any other 
wrong.” But this only puts off the evil day. Why is the princi- 
pal answerable in the case of any other wrong? It is, as has been 
seen, because, in the language of Mr. Justice Littledale, the “ ser- 
vants represent the master himself, and their acts stand upon the 
same footing as his own.”? Indeed Mr. Justice Willes, in the very 
judgment cited by Lord Selborne, refers to Mr. Justice Little- 
dale’s judgment for the general principle. So Lord Denman, in 
Fuller v. Wilson,® “ We think the principal and his agent are for 
this purpose completely identified.” I repeat more distinctly the 
admission that no fiction is necessary to account for the rule 
that one who is induced to contract by an agent’s fraud may 
rescind as against the innocent principal. For whether the fraud 
be imputed to the principal or not, he has only a right to such 
a contract as has been made, and that contract is a voidable one. 
But when you go beyond that limit and even outside the domain of 
contract altogether to make a man answer for any damages caused 
by his agent’s fraud, the law becomes almost inconceivable with- 
out the aid of the fiction. But a fiction is not a satisfactory rea- 
son for changing men’s rights or liabilities, and common-sense has 
more or less revolted at this point again and has denied the liabil- 
ity. The English cases are collected in Houldsworth v. City of 
Glasgow Bank. 

When it was attempted to carry identification one step further 
still, and to unite the knowledge of the principal with the state- 
ment of the agent in order to make the latter’s act fraudulent, as 
in Cornfoot v. Fowke,® the absurdity became more manifest and 
dissent more outspoken. As was most accurately said by Baron 





1 L. R. 2 Ex. 259. 

2 Laugher v. Pointer, 5 B. & C. 547, 553. See Williams v. Jones, 3 H. & C. 602, 609. 

8 3 Q. B. 58, 67; s.c. reversed on another ground, but admitting this principle, ib. 
77 and 1009, 1010 (1842). 

# 5 App. Cas. 317. See The Common Law, p. 231. 

56M. & W. 358 (1840). It is not necessary to consider whether the case was 
rightly decided or not, as I am only concerned with this particular ground. 


— 

















AGENCY. 19 


Wilde in a later case, “ The artificial identification of the agent.and 
principal, by bringing the words of the one side by side with the 
knowledge of the other, induced the apparent logical consequence 
of fraud. On the other hand, the real innocence of both agent and 
principal repelled the notion of a constructive fraud in either. A 
discordance of views, varying with the point from which the sub- 
ject was looked at, was to be expected.” The language of Lord 
Denman, just quoted, from Fuller v. Wilson, was used with refer- 
ence to this subject. 

The restrictions which common-sense has imposed on the doc- 
trine of undisclosed principal are well known. An _ undisclosed 
principal may sue on his agent’s contract, but his recovery is sub- 
ject to the state of accounts between the agent and third person.” 
He may be sued, but it is held that the recovery will be subject to 
the state of accounts between principal and agent, if the principal 
has paid fairly before the agency was discovered; but it is, 
perhaps, doubtful whether this rule or the qualification of it is 
as wise as the former one.’ 

Then as to ratification. It has nothing to do with estoppel,* but 
the desire to reduce the law to general principles has led some 
courts to cut it down to that point.® Again, the right to ratify 
has been limited by considerations of justice to the other party. 
It has been said that the ratification must take place at a time 
and under circumstances when the would-be principal could have 
done the act;® and it has been so held in some cases when it was 
manifestly just that the other party should know whether the act 
was to be considered the principal’s or not, as in the case of an 
unauthorized notice to quit, which the landlord attempts to ratify 
after the time of the notice has begun to run.’ But it is held 
that bringing an action may be subsequently ratified.’ 





1 Udell v. Atherton, 7 H. & N. 172, 184 (1861). 

2 Rabone v. Williams, 7 T. R. 360 (1785) ; George v. Clagett, 7 T. R. 359 (1797); 
Carr v. Hinchliff, 4 B. & C. 547 (1825) ; Borries v. Imperial Ottoman Bank, L. R. 9 
C. P. 38 (1873) ; Semenza wv. Brinsley, 18 C. B. N. s. 467, 477 (1865); Ex parte Dixon, 
4 Ch. D. 133. 

8 Armstrong v. Stokes, L. R. 7 Q. B. 598, 610; Irvine v. Watson, 5 Q. B. D. 414. 

# See Metcalf v. Williams, 144 Mass. 452, 454, and cases cited. 

5 Doughaday v. Crowell, 3 Stockt. (N. J.) 201; Bird v. Brown, 4 Exch. 788, 799. 

6 Bird v. Brown, 4 Exch. 788. 

7 Doe v. Goldwin, 2 Q. B. 143. 

8 Ancona v. Marks, 7 H. & N. 686. 
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I now take up pleading. It is settled that an assumpsit? to 
or bya servant for his master may be laid as an assumpsit to or by 
the master. But these are cases where the master has commanded 
the act, and, therefore, as I showed in the beginning of this 
discussion, may be laid on one side. The same thing is true of a 
trespass commanded by the master2 But when we come to 
conduct which the master has not commanded, but for which he 
is responsible, the difficulty becomes greater. It is, nevertheless, 
settled that in actions on the case the negligence of the servant is 
properly laid as the negligence of the master,’ and if the analogy 
of the substantive law is to be followed, and the fiction of identity 
is to be carried out to its logical results, the same would be true 
of all pleading. It is so held with regard to fraud. ‘The same 
rule of law which imputes to the principal the fraud of the agent 
and makes him answerable for the consequences justifies the 
allegation that the principal himself committed the wrong.” 4 
Some American cases have applied the same view to trespass, 
and have held that this action could be maintained against a 
master whose servant had committed a trespass for which he was 
liable although he had not commanded it. But these decisions, 
although perfectly reasonable, seem to have been due rather to 
inadvertence than to logic, in the first instance, and the current of 
authority is the other way. Baron Parke says, “ The maxim ‘ Quz 
facit per alium, factt per se’ renders the master lable for all the 
negligent acts of the servant in the course of his employment, but 
that liability does not make the direct act of the servant the direct 
act of the master. Trespass will not lie against him; case will, in 
effect, for employing a careless servant.”® Considered as reason- 
ing, it would be hard to unite more errors in as many words. 
“Qut facit per alium, factt per se” as an axiom admitted by 
common-sense goes no farther than to make a man liable 
for commanded trespasses, and for them trespass lies. If it be ex- 
tended beyond that point it simply embodies the fiction, and the 





1 Seignior and Wolmer’s Case, Godbolt, 360. 

2 Gregory v. Piper, 9 B. & C. sor. 

3 Brucker v. Fromont, 6 T. R. 659 (1796). 

* Comstock, Ch. J., in Bennett v. Judson, 21 N. Y. 238 (1860) ; acc. Barwick v. Eng- 
lish Joint Stock Bank, L. R. 2 Ex. 259 (1867). 

5 Andrew v. Howard, 36 Vt. 248 (1863) ; May z. Bliss, 22 Vt. 477 (1850). 

6 Sharrod v. London & N. W. Ry. Co., 4 Exch. 580, 585 (1849). Cf. Morley v. Gais- 
ford, 2 H. Bl. 442 (1795). 
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precise point of thefiction is that the direct act of one is treated 
as if it were the direct act of another. To avoid this conclusion a 
false reason is given for the liability in general.! It is, as has been 
shown, the old fallacy of the Roman jurists, and is disposed of by 
the decisions that no amount of care in the choice of one’s servant 
will help the master in a suit against him But although the 


‘reasoning is bad, the language expresses the natural unwillingness 


of sensible men to sanction an allegation that the defendant 
directly brought force to bear on the plaintiff, as the proper and 
formal allegation, when as a matter of fact it was another person 
who did it by his independent act, and the defendant is only 
answerable because of a previous contract between himself and 
the actual wrong-doer. Another circumstance may have helped. 
Usually the master is not liable for his servant’s wilful trespasses, 
and, therefore, the actions against him stand on the servant’s neg- 
ligence as the alternative ground on which anybody is responsible. 
There was for a time a confused idea that when the cause of 
action was the defendant’s negligence, the proper form of action 
was always case.* Of course if this was true it applied equally to 
the imputed negligence of a servant. And thus there was the 
farther possibility of confounding the,question of the proper form 
of action with the perfectly distinct one whether the defendant 
was liable at all. 

I come finally to the question of damages. In those States . 
where exemplary damages are allowed, the attempt naturally has 
been made to recover such damages from masters when their ser- 
vants’ conduct has been such as to bring the doctrine into play. 
Some courts have had the courage to be consistent.5 ‘ What is 
the principle,” it is asked, “ upon which this rule of damages is 
founded? It is that the act of the agent is the act of the princi- 
pal himself. . . . The law has established, to this extent, their 
legal unity and identity. ... This legal unity of the principal 





1 The same reason is given in M’Manus z. Crickett, 1 East, 106, 108 (1800). Com- 
pare 1 Harg. Law Tracts, 347; Walcott v. Swampscott, 1 Allen, 1o1, 103; Lane v. 
Cotton, 12 Mod. 472, 488, 489. 

2 Dansey v. Richardson, 3 El. & Bl. 144, 161. See p. 15. 

8 M’Manus vz. Crickett, 1 East, 106, 110 (1800); Brucker v. Fromont, 6 T. R. 659 
(1796). 

* Ogle v. Barnes, 8 T. R. 188 (1799). Cf. Leame v. Bray, 3 East, 593 (1803). 

5 New Orleans, Jackson, & Great Northern R. R. Co. v. Bailey, 40 Miss. 395, 452, 
453, 456 (1866) ; acc. Atlantic & G. W. Ry. Co. v. Dunn, 19 Ohio St. 162. 
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and agent, in respect to the wrongful or tortious, as well as the 
rightful acts, of the agent, done in the course of his employment, 
is an incident which the law has wisely attached to the relation, 
from its earliest history.” “If then the act of the agent be the act 
of the principal in law, and this legal identity is the foundation of 
the responsibility of the principal, there can be no escape from his 
indemnity to the full extent of civil responsibility.” An instruc- 
tion that the jury might give punitive damages was upheld, and 
the plaintiff had judgment for $12,000. Whatever may be said of 
the practical consequences or the English of the opinion from 
which these extracts are made, it has the merit of going to the 
root of the matter with great keenness. On the other hand, other 
courts, more impressed by the monstrosity of the result than by 
the elegantia juris, have peremptorily declared that it was absurd 
to punish a man who had not been to blame, and have laid down 
the opposite rule without hesitation.! 

I think I now have made good the propositions which I under- 
took at the beginning of this essay to establish. I fully admit 
that the evidence here collected has been gathered from nooks and 
corners, and that although in the mass it appears to me impos- 
ing, it does not lie conspicuous upon the face of the law. And 
this is equivalent to admitting, as I do, that the views here main- 
tained are not favorites with the courts. How can they be? A 
judge would blush to say nakedly to a defendant: “I can state no 
rational ground on which you should be held liable, but there is a 
fiction of law which I must respect and by which I am bound to 
say that you did the act complained of, although we both know 
perfectly well that it was done by somebody else whom the plaintiff 
could have sued if he had chosen, who was selected with the utmost 
care by you, who was in fact an eminently proper person for the 
employment in which he was engaged, and whom it was not only 
your right to employ, but much to the public advantage that you 
shoyld employ.” That would not be a satisfactory form in which 
to render a decision against a masteg, and it is not pleasant even to 
admit to one’s self that such are the true grounds upon which one is 
deciding. Naturally, therefore, judges have striven to find more 
intelligible reasons, and have done so in the utmost good faith; for 





1 Hagar v. Providence & Worcester R. R., 3 R. I. 88 (1854); Cleghorn v. New York 
Central & Hudson River R. R., 56 N. Y. 44 (1874). Cf. Craker v. Chicago & N. W. 
R. R., 36 Wis. 657 (1875). 
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whenever a rule of law is in fact a survival of ancient traditions, its 
ancient meaning is gradually forgotten, and it has to be reconciled 
to present notions of policy and justice, or to disappear. 

If the law of agency can be resolved into mere applications of 
general and accepted principles, then my argument fails; but I 
think it cannot be, and I may suggest, as another ground for my 
opinion beside those which I have stated heretofore, that the 
variety of reasons which have been offered for the most important 
application of the fiction of identity, the liability of the master for 
his servant’s torts, goes far to show that none of those reasons are 
good. Baron Parke, as we have seen, says that case is brought in 
effect for employing a negligent servant. Others have suggested 
that it was because it was desirable that there should be some re- 
sponsible man who could pay the damages.! Mr. Justice Grove 
thinks that the master takes the risk of such offences as it must 
needs be should come. 

I admit my scepticism as to the value of any such general con- 
siderations, while on the other hand I should be perfectly ready to 
believe, upon evidence, that the law could be justified as it stands 
when applied to special cases upon special grounds.” 


There should have been added to the illustrations of a man’s responsibility within his 
house, given in the former article at p. 360, that of a vassal for attempts on the chastity 
of his lord’s daughter or sister “ tant com elle est Damoiselle en son Hostel,” in Ass. 
Jerusalem, ch. 205, 217,ed. 1690. The origin of the liability of innkeepers never has been 
studied, so far as I know. Beaumanoir, c. 36, seems to confine the liability to things in- 
trusted to the innkeeper, and to limit’ it somewhat even in that case, and to suggest 
grounds of policy. The English law was more severe, and put it on the ground that 
the guest for the time had come to be under the innkeeper’s protection and safety. 
42 Ass., pl. 17, fol. 260. A cafias was refused on the ground that the defendant was not 
in fault, but an e/egit was granted. 42 Ed. III. 1, pl. 13. Notwithstanding the forego- 
ing reason given for it, the liability was confined, at an early date, to those exercising a 
common calling (common hostler). 11 Hen. IV. 45, pl. 18. See The Common Law, 
183-189, 203. See further, 22 Hen. VI. 21, pl. 38; fb. 38, pl.8. And note a limitation of 
liability in cases of taking by the king’s enemies, similar to that of bailees. Plowden, 9, 
and note in margin ; The Common Law, 177, 182, 199, 201. The references to the custom 
of England, or to the /ex terre, are of no significance. The Common Law, 188. See 
further, the titles of Glanville and Bracton. Other citations could be given if necessary. 


Oliver Wendell Holmes, Fr. 





1 See Williams v. Jones, 3 H. & C. 256, 263; 1 Harg. Law Tracts, 347. 
2 Cf. what is said as to common carriers in The Common Law, 204, 205. 








24 HARVARD LAW REVIEW. 


THE PRIVILEGE OF WITNESSES IN FEDERAL 
COURTS AGAINST COMPULSORY _ SELF-IN- 
CRIMINATION. 





HE right of a witness, under the Constitution and Laws of 
the United States, to refuse to give evidence tending to in- 
criminate himself, has recently been passed upon by both the 
Circuit and the District Court of the United States for the North- 
ern District of Illinois. The question arose, in the course of an 
investigation by the Federal grand jury into certain alleged 
offences against the Interstate Commerce Law, in the course of 
which certain prominent merchants and railroad officials of the 
city of Chicago, summoned as witnesses before the grand jury, 
refused to answer certain questions propounded, and refused to 
produce certain books and papers called for, on the ground that 
they would criminate, or tend to criminate, themselves by so 
doing. 

The District Court, on the matter being called to its attention, 
and after argument of counsel in behalf of the witnesses, ruled that 
the witnesses must give the evidence called for; and, the wit- 
nesses still persisting in their refusal, committed them for con- 
tempt. The Circuit Court was immediately appealed to to release 
witnesses on habeas corpus, but refused so to do, after full argu- 
ment and mature deliberation. An appeal has been taken from 
the decisions of the Circuit Court in the habeas corpus cases to 
the Supreme Court, which appeal is still pending. 

The decisions of both Circuit and District Courts were based 
upon a statute of the United States (R. S. U. S. § 860), which 
provides that “no pleading of a party, nor any discovery or evi- 
dence obtained from a party or witness by means of a judicial pro- 
ceeding in this or any foreign country, shall be given in evidence, 
or in any manner used against him or his property or estate, in any 
court of the United States in any criminal proceeding, or for the 
enforcement of any penalty or forfeiture; provided, that this 
section shall not exempt any party or witness from prosecution 
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and punishment for perjury committed in discovering or testify- 
ing as aforesaid.” 

This statute, it was held, abrogated the privilege of witnesses 
to refuse to furnish self-incriminatory evidence, because it pro- 
tected the witness from any unfair use against him of the evidence 
furnished, — that it took away the reason of the privilege, and, 
with the reason, the privilege itself. 

The question raised has never been passed upon by the United 
States Supreme Court. There are, however, several decisions 
and dicta of the lower Federal courts, all in accord with the 
decisions of the Circuit and District Court of the Northern Dis- 
trict of Illinois.? 

In accord, also, are the decisions of various State courts, nota- 
bly the Courts of Appeals of New York.” 

In opposition to these cases are the case of Henry Emery, 107 
Mass. 172, and a few other State decisions.’ 

As none of these cases are of binding authority upon the 
Supreme Court, and the question will be considered vem integram 
by that body, it seems that, at this stage, a discussion of the ques- 
tion upon principle is not out of place. - In such a discussion, one 
of the first considerations that arises is, whether there exists in 
the Federal constitution any sanction or guarantee of the witness’ 
privilege against being compelled to incriminate himself. There 
appears to be no such guarantee stated in express and unambig- 
uous terms. The provision most closely applicable is one of the 
clauses of the fifth amendment, which provides that “no person 
shall be compelled, in any criminal case, to be a witness against 
himself.” This language, in its most obvious interpretation, would 
seem only to prohibit compelling a defendant in a criminal action 
to become a witness against himself in such action. Still, by 
another interpretation, by construing the words “ criminal case” 
as meaning “a matter involving criminal guilt,” and the words 
- “to be a witness” as meaning “to furnish evidence,” the lan- 





1 U.S. v. Brown, 1 Sawyer, 531; U.S. v. McCarthy, 21 Blatch. 470; U. S. v. Wil- 
liams, 15 Int. Rev. Record, 199; /# re Phillips, 2 Am. L. Times, 154. 

2 People v. Hackley, 24 N. Y. 74; People v. Sharp, 107 N. Y. 427; La Fontaine z. 
Southern Underwriters, 83 N. Car. 132; State v. Quarles, 13 Ark. 307; Kneeland z. 
State, 62 Ga. 395; Higdon v. Heard, 14 Ga. 255; Wilkins v. Malone, 14 Ind. 153. 

8 Cullen v, Commonwealth, 24 Gratt. (Va.) 624; Kendrick v. Commonwealth, 78 
Va. 490; State v. Nowell, 55 N. EH. 314, State v. Warner, 13 Lea (Tenn.), 52 (opinion of 
Turney, J.). 
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guage can be made to cover the privilege of a witness against 
being compelled to criminate himself, as well as the right of a 
defendant in a criminal case to refuse to testify in that case. This 
latter interpretation is the one placed upon the same language in 
the New York constitution by Judge Denio, in the case of People 
v. Hackley, and it is believed that it is the one the Supreme 
Court would adopt. The Supreme Court construes the provi- 
sions of the Bill of Rights broadly in favor of personal right and 
liberty. 

The Bill of Rights was intended to cover all the principles of 
personal right established by the common law and the constitu- 
tional history of England, and it would certainly be strange if a 
principle so old, so ingrained in and so characteristic of the com- 
mon law, as that against compelling self-incriminatory evidence, 
should not be held to find complete expression and guaranty in 
some constitutional provision. The provisions above quoted, by 
the first interpretation, would cover only a‘special case of the 
principle prohibiting the compulsion of self-incriminatory evi- 
dence; by the last it would cover the entire principle. It is cer- 
tainly most probable that this latter interpretation is the one the 
Supreme Court will adopt.? 

Let us assume, then, that the fifth amendment guarantees the 
privilege against compulsory self-accusatory evidence. Two ques- 
tions, then, arise: Ist. Can the privilege so guaranteed be abro- 
gated by statute? 2d. If it can, does the statute in question in 
fact abrogate it? As to the first question, it seems hard to see 
how the privilege, if guaranteed by constitutional provision, can 
be abrogated by statute, unless (as is possible) the privilege and 
the constitutional guaranty of it cover only the case where the 
witness runs the risk of punishment for the crime which his evi- 
dence would disclose. The weight of authority is that the privi- 
lege so guaranteed can be abrogated by statute if the statute 
affords the witness complete amnesty as to the crime concerning 
which he was compelled to testify.® 





1 See the Boyd case, 116 U. S., where the majority of the court held that a statute com- 
pelling a defendant in a criminal case to produce books, etc., violated the constitutional 
provision prohibiting unreasonable searches. 

2 In support of this interpretation see People v. Hackley, 24 N. Y. 74; Kneeland 
v. State, 62 Ga. 395; State v. Quarles, 13 Ark. 307; U. S. v. Brown, 1 Sawyer, 531, 
537: ; 

8 Emery’s Case, 107 Mass. 172; State v. Nowell, 58 N. H. 314; Commonwealth z. 
Kendrick, 78 Va. 490; but see State v. Warner, 13 Lea (Tenn.), 52. 
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It has been held that when the crime has been barred by the 
Statute of Limitations, witness may be compelled to testify. 

So where crime has been pardoned, witness may be compelled 
to testify.? 

But if the privilege, though guarded by constitutional sanction, 
can be abrogated by statute, clearly it can only be abrogated by a 
statute giving the witness protection at least equal to that afforded 
by the privilege itself. This brings us to the second question 
above proposed, Does the statute in question in fact abrogate the 
privilege as guaranteed by the constitution? What protection does 
the ‘statute furnish? It provides that the discovery or evidence 
given by the witness shall not be “ given in evidence, or in any 
manner used against him,” in any criminal proceeding. All that 
this language seems to mean is, that admissions or confessions 
contained in such discovery or evidence shall not be used against 
the person furnishing it. It protects the witness from the use of 
his evidence as an admission in any criminal proceeding against 
him. It would not prevent sources of evidence disclosed by his 
evidence from being used against him. For instance, the witness 
testifies that he, with A, B, and C, committed a murder; that the 
deed was done with a knife belonging to witness, which he after- 
ward hid in a place which witness describes in his testimony so 
that the knife can be found. Witness’ admissions cannot, under 
the statute, be used against him on his subsequent indictment and 
trial for murder; but there is nothing in the -statute which would 
prevent the prosecution from producing the blood-stained knife 
and proving that it belonged to witness, or from calling A, B, and 
€ to testify as to witness’ complicity in the affair. It might, then, 
easily be that witness would be convicted without the need of his 
admissions, by evidence the sources of which were pointed out by 
his evidence. And in such a case the protection of the statute 
would be of no avail to him. Let us nowconsider what protection 
the privilege to refuse to incriminate himself would have afforded 
witness. 

The privilege to refuse to give self-accusatory evidence is very 
broad. It covers not only the main incriminatory facts, but all 
minor and subordinate facts, not incriminatory in themselves, but 





1 Mahanke vz. Cleland, 76 Iowa, 401 ; Close v. Olney, 1 Denio, 319 ; Weldon v. Bench, 
12 Ill. 374. Contra, see McFadden v. Reynolds, 11 Atl. Rep. 638. 
2 Regina v. Boyes, 1 B. & S. 311. 
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which, in connection with other facts, would incriminate him.) It 
is enough to sustain witness’ privilege that the evidence sought 
would or might tend to incriminate him.? And, in general, his 
mere oath that evidence sought from him would tend to incrimi- 
nate him is enough to entitle witness to his privilege,® subject, 
according to some authorities, to the right of the court to refuse 
to allow the privilege in a case where it can see that the evidence 
sought cannot incriminate the witness. Under these rules it is 
plain that the witness in the murder case supposed could have 
refused to give any evidence whatever bearing upon the murder, 
and that by so refusing he might perhaps have concealed his guilt 
forever. But if the privilege afforded, or might afford, greater 
protection to the witness than that provided by the statute, what 
becomes of the argument that the statute has taken away the 
reason of the privilege. 

The question can be looked at in another and even clearer 
light. We have seen that the statute simply protects the witness 
from the use of his evidence as an admission or confession in a 
subsequent criminal proceeding against him. Now, by the com- 
mon law, when a witness was compelled against his claim of privi- 
lege, properly made, to furnish self-incriminatory evidence, such 
evidence was not permitted to be used against him as his admis- 
sions, on the ground that such admissions were not voluntary.® 
This is precisely the protection afforded by the statute. How 
can it be claimed that the privilege is abrogated by a statute 
which affords only the same protection that the law would have 





1 Wigram, Discovery, p. 63; East India Co. v. Campbell, 1 Ves. Sr. 246; Cates v. 
Hardacre, 3 Taunt. 424; People v. Mather, 4 Wend. 229; Masters v. Prentiss, 2 Jones, 
Eq. (N. Car.) 62; Wharton, Evidence, sect. 533; State v. Edwards, 2 N. & McCord, 
L. (S. Car.) 13; Poole v. Perritt, 1 Spears, L. (S. Car.) 121; Jz ve Graham, 8 Ben. 
4109. 

2 Coburn wv. Odell, 30 N. H. 540, 555; Janvrin v. Scammon, 29 N. H. 280; State v. 
Edwards, 2 N. & McC., L. (S. Car.) 13. 

8 Warner v. Lucas, 10 Ohio, 336; Chamberlain v. Willson, 12 Vt. 491; 9 Criminal 
Law Mag. 293, 302, 303; Janvrin v. Scammon, 29 N. H. 280; People v. Mather, 4 Wend. 
229; Poole v. Perritt, 1 Spears, Law (S. Car.), 121. 

* Regina v. Boyes, 1 B. & S. 311; People v. Mather, 4 Wend. 229; 1 Aaron Burr 
Trial (Cockroft’s edn.), p. 251 e¢ seg.; Richmond v. State, 2 C. E. Greene (Iowa), 532; 
People v. Smith, 20 Ill. App. sor. 

5 Scheeffer v. State, 3 Wis. 820; People v. Mondon, 103 N. Y. 211 ; Douglass v..Wood, 
1 Swan (Tenn.), 391, 395; State v. Broughton, 7 Ired. L. (N. Car.) 96, 101; Regina v. 
Garbett, 1 Denison, C. C. 236; Reg. v. Coote, L. R. 4 P. C. 599, 607; Whar. Crim. 
Evid., § 665. 
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afforded without any statute at all, in case the witness had been 
compelled to testify against his claim of privilege? } 

The Emery Case, supra, which held that the privilege of a wit- 
ness against being compelled to incriminate himself could not 
be removed by a statute merely providing that the testimony 
of the witness could not be used against him in any subsequent 
criminal proceeding, professes to distinguish the case of People 
v. Hackley, supra, by reason of a difference of the wording in the 
two State constitutions. The Massachusetts constitution provided 
expressly that no witness should be compelled to furnish evi- 
dence against himself, while the New York constitution had 
substantially the same provision as that of the Federal constitu- 
tion above referred to and commented on. But the distinction 
made seems a very unsubstantial one. The language of the 
Massachusetts constitution does not, it would seem, include any- 
thing more than common-law privilege; nor should the language 
of the New York Constitution, if it be construed to touch the 
privilege at all (and it is conceded in the Hackley Case that it 
should be so construed), include anything less. In truth, the 
question is one involving important and fundamental principles 
of personal right, and should be determined by the spirit, not 
the letter, of constitutional provisions. 

The discussion has thus far proceeded on the theory that the 
statute in question in some way has the effect of compelling a 
witness to give self-accusatory evidence. It does not in terms 
purport to do so, and it is not at all easy to see why it should 
have that effect. It appears on its face merely to prohibit a cer- 
tain sort of use of evidence when given, and not to relate at all to 
the compelling of evidence. Apparently the argument by which 
a provision compelling witnesses to give self-accusatory evidence 
is read into the statute is about as follows: The general rule is 
that all witnesses must furnish evidence called for from them. 
The exception is that they need not criminate themselves. The 





1 It is interesting to note in this connection that modern English statutes, taking away 
the right of witness to refuse to give self-accusatory evidence, seem, as far as the writer 
has been able to ascertain from a hasty investigation, invariably to provide that the wit- 
ness shall not be tried for the offence to which the testimony relates (see 2 Taylor, 
Evidence (7th edn.), sect. 1455, and statutes there cited), showing, it would seem, that 
English constitutional law does not regard prohibiting the use of the evidence as a suffi- 
cient substitute for the privilege. See also Emery’s Case, 107 Mass. 172; Commonwealth 
v. Cullen, 24 Gratt. (Va.) 624. 
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statute has removed the reason for the exception, which, therefore, 
falls, leaving the general rule in force freed from the exception. 
But such reasoning seems artificial to the last degree in a question 
of the interpretation of a statute. Heretofore witnesses could not 
be compelled to give self-incriminatory evidence. It would seem 
that if the statute had been intended to change the rule, it would 
have provided in terms that witnesses could be compelled to give 
such evidence, more especially since the change was in derogation 
of a well-settled principle of personal right The statute is sus- 
ceptible of a perfectly reasonable construction, leaving the privi- 
lege intact, viz., of extending to witnesses voluntarily giving 
self-incriminatory evidence the same protection that the common 
law afforded a witness compelled to give such evidence on com- 
pulsion against his claim of privilege. 


Louis M. Greeley. 


CHICAGO, ILL., March 19, 1891. ns 





CONSTITUTIONAL CHECKS UPON MUNICIPAL 
ENTERPRISE. 


. E have established, we think, beyond cavil,” said Judge 
Miller in Loan Association v. Topeka, 20 Wall. 655, 
664 (1874), “that there can be no lawful tax which is not 
laid for a public purpose.” This rule possibly narrows the dis- 
cussion by shifting it from the question what is a lawful tax, to the 
question what is a public purpose; but the difficulty of applica- 
tion still remains, and is well shown by the case itself which states 
the rule. That case holds that a law of Kansas authorizing the 
city of Topeka to encourage by the payment of bounties the 
establishment of manufactories and “such enterprises as may 
tend to develop and improve such city,” is unconstitutional. 
Later decisions are to the same effect.” 
On the other hand, the same court has repeatedly held that 





1 Hare on Discovery, p. 137, citing Orme v. Crockford, 13 Price, 376, and other cases. 
2 Parkersvurg v. Brown, 106 U. S. 487; Cole v. LaGrange, 113 U. S. i: 
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railroad corporations and “ public” grist-mills are proper objects 
of municipal aid.! 

It appears, therefore, that the true line of cleavage lies some- 
where between a cotton factory and a grist-mill. 

Talbot v. Hudson, 16 Gray, 417 (1860), Lowell v. Boston, 111 
Mass. 454 (1873), and the Opinion of the Fustices, 150 Mass. 
592 (1890), when read together, are somewhat perplexing. The 
ground of decision in each of the first two cases appears to be 
flatly contradicted by the case itself which follows, and yet 
one may search the opinions in vain for any recognition of a 
conflict. 

Talbot v. Hudson held that a statute authorizing the abatement 
of adam on Concord River for the relief of the meadows above 
was a valid exercise of the right of eminent domain, although the 
benefit to the owners of the meadows was individual and private, 
because “the incidental advantage arising from the development 
of the agricultural resources of so extensive a territory” was 
public (p. 425). 

Lowell v. Boston held that the Legislature could not authorize 
the city of Boston to lend money to the owners of land in the 
Burnt District for the encouragement of rebuilding, because “ the 
promotion of the interests of individuals, either in respect of 
property or business, although it may result incidentally in the 
advancement of the public welfare, is in its essential character a 
private and not a public object” (p. 461). 

In the course of his opinion Judge Wells expresses his approval 
of the judgment in Talbot v. Hudson and of the “ general principle 
upon which it is founded,” although it is clear that he has done 
his best to knock away the single prop, that of incidental public 
advantage, upon which that case was supported. 

The Opinion of the Fustices holds that the Legislature may 
authorize cities and towns to manufacture gas and electric light 
for sale to their inhabitants. The learned justices refer with 
apparent approval to the proposition laid down in Lowell v. 
Boston: “The essential point is that a public service or use 
affects the inhabitants as a community and not merely as indi- 
viduals” (p. 595). Yet it seems quite clear that the sale of electric 





1 Rogers v. Burlington, 3 Wall. 655; Olcott v. Supervisors, 16 Wall. 678; Otoe 
County z. Baldwin, 111 U. S. 1; Burlington v. Beasley, 94 U. S. 310; Blair v. Cuming 
County, 111 U. S. 363. 
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light to private individuals, for use in their private houses, affects 
the inhabitants as individuals, and not as a community. 

These perplexities are not referred to for the purpose of throw- 
ing doubt upon the cases themselves; but they serve to show how 
much easier it is to come to a sound conclusion than to write a 
safe opinion. . 

It remains to be considered whether there is any principle by 
which the cases may fairly be reconciled. 

Judge Wells, in contending that incidental public benefits could 
not be regarded, assumed that the right to take property for 
public purposes, and the right to tax for public purposes, must be 
subjected to the same tests. He found it necessary, therefore, to 
deal with the mill acts. Under these acts a riparian owner may 
erect a mill-dam on his premises, and flood the meadows of his 
neighbor above, upon the payment of damages to be assessed by 
a jury. The learned judge contended that this was not an exer- 
cise of the right of eminent domain, because “no private prop- 
erty, or right in the nature of property, is taken by force of mill 
acts either for public or private use.” It seems that Judge Shaw 
and Judge Wells must share the responsibility for the astounding 
proposition that A can convert B’s mowing land into a mill-pond 
without taking away his property.? 

It is now settled, however, that the right to flow under the mill 
acts is an interest in lands.” 

It follows that these acts do authorize the taking of property, 
and must be supported, if at all, either as an exercise of the right 
of eminent domain expressly given, or as a “regulation for the 
public good” impliedly given, because it is found so inconvenient 
in practice to get along without it. For, it seems, you may estab- 
lish a right of way through the constitution by necessity. An 
interesting exposition of this latter theory is found in the opinion 
of Mr. Justice Gray in Head v. Amoskeag Manufacturing Co., 
113 U.S. 9. 

It was held in Ryerson v. Brown, 35 Mich. 333 (1877), that 
mill acts similar to those in Massachusetts were unconstitutional, 
not, however, upon the ground that incidental advantages to the 
public could not be considered, but upon the ground that before 





1 Murdock v. Stickney, 8 Cush. 116. 


2 Isele v. Arlington Savings Bank, 135 Mass. 142; Kenison v. Arlington, 144 Mass. 
450. 
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the power of forcible appropriation could be invoked there must 
appear to be some necessity for its exercise. 

Ghief Justice Cooley said in that case: ‘We are not disposed to 
say that the incidental benefits to the public would not under any 
circumstances justify the exercise of the right of eminent domain. 
The rules which underlie taxation do not necessarily govern the case. 
Taxation is for those purposes which properly and legitimately 
are designated public purposes; but the authority of the State to 
compel the sale of individual property for the use of enterprises 
in which the interest of the public is only to be subserved through 
conveniences supplied by private corporations or individuals, has 
been too long recognized to be questioned.” 

The distinction here suggested seems reasonable. If it had been 
taken by the court in Lowell v. Boston, much trouble might have 
been avoided. The right of the state to grant a location to a cor- 
poration for which the corporation must pay, and its right to sub- 
sidize that corporation, do not seem to be necessarily coextensive 
in principle, and, as juries go now-a-days, they certainly are not 
the same in effect. 

Since it is now settled that a town may be authorized to sell 
water, gas, and electric light to such of its individual householders 
as see fit to buy, it is evident that the individuals who make up 
the community cannot be distinguished from the community in its 
collective capacity, for the purpose of fixing the limits of taxation. 
But if a town may sell water and electric light to its inhabitants, 
why not bread? Is not bread quite as necessary for the “com- 
fortable living of every person” as artificial light? Upon what 
ground shall it be said that the Legislature may not empower towns 
and cities to deal in all sorts of commodities which its citizens 
may need? There seems to be no tenable ground of distinction, 
except that suggested by Judge Cooley in regard to the exercise 
of the right of eminent domain; namely, necessity. 

The right of the town to perform a given service for its several 
inhabitants for which its inhabitants severally pay, depends not 
upon the nature of the thing supplied, nor upon the universality 
of its use, but upon the mode of supply; upon the economical 
necessity for organization and system in the performance of the 
service. The very object of municipal organization is to perform 
those services for the common benefit, for which organization of 


some sort, if not political, then voluntary, is necessary. The 
3 
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right of the town to supply water to its inhabitants by means of 
individual wells to be dug in individual back-yards has never 
been asserted. Upon the other hand, if in the progress of the 
arts it ever becomes necessary for food to be supplied to the 
householders through pipes, there can be no doubt that towns will 
be permitted to pipe their streets for the purpose. “In general, 
it may be said that matters which concern the welfare and con- 
venience of all the inhabitants of a city or town, and cannot be suc- 
cessfully dealt with without the aid of powers derived from the 
Legislature, may be subjected to municipal control when the bene- 
fits received are such that each inhabitant needs them and may 
participate in them, and it is the interest of each inhabitant that 
others as well as himself should possess and enjoy them.” 

In view of the Opinion itself, from which this passage is quoted, 
it can hardly be contended that the qualifications last stated are in 
every case essential. It cannot be said that each inhabitant, at 
present, needs the electric light for his own house, or that he is 
interested in having it for his neighbor’s house, except as he is 
interested in having his neighbor, if he happens to be hospitable, 
well supplied with wines and cigars. Without these qualifications 
the rule is sufficiently flexible to enable the State at all times to 
protect its towns and cities against the exactions of private mo- 
nopoly, while, on the other hand, public bakeries and dry-goods 
stores, under existing conditions, at any rate, are fairly barred. 


Fabez Fox. 





1 Opinion of the Justices, 150 Mass. 597. 
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Girt or A CHOsE IN Action. — That a court of equity will not 
support an imperfect gift as a declaration of trust, and that a valid gift 
of a chose in possession can be effected only by deed, or by a delivery 
of the chattel, are now established doctrines in England and in this 
country. The American rule as to the requisites of a gift of sealed 
obligations and mercantile specialties is also simple and uniform. 
There must be a transfer, either by deed or by delivery, of the docu- 
ment containing the obligation. A transfer in either mode passes the 
title to the document, as distinguished from the chose in action, and 
carries with it an irrevocable power of attorney to the transferee to 
collect the claim in the name of the obligee, but for his own use. 
This rule has been applied to bonds, notes, policies of insurance, 
certificates of stock, savings-bank books, lottery tickets, and the like. 

In England, however, until recently, it has seemed impossible to 
deduce any satisfactory rule from the conflicting decisions. In 
Edwards v. Fones, 1 M. & Cr. 226, which was followed in Searle v. 
Law, 15 Sim. 95, and cited with approval in Re Richardson, 30 Ch. 
Div. 396, 401, 404, the gift of a bond was deemed ineffectual, although 
the bond was delivered and bore an indorsement, signed by the donor, 
and expressing the usual power of attorney to sue. In Bizzey v. 
Flight, 24 W. R. 957, also, a donee gained no interest in a certificate 
of stock, although the transfer was by deed containing a power of 
attorney. On the other hand, gifts of a policy of insurance (Fortescue 
v. Barnett, 3 M. & K. 36; Sewell v. King, 14 Ch. D. 179) and of a 
promissory note (Richardson v. Richardson, 3 Eq. 686) have been up- 
held, the gift being by deed with a power of attorney. 

The case of Jn re Patrick (1891), 1 Ch. 82, goes far to remove this 
inconsistency in the English decisions. A donor, who made a volun- 
tary assignment of certain specialty debts by a deed containing a power 
of attorney, but who afterwards collected the debts, was compelled to 
account to the donee for the money so collected. Edwards v. $ones 
and Bizzey v. Flight must therefore be regarded as overruled. In 
view of this late decision, it seems not unreasonable to expect that the 
English courts may see their way to dispense with an express power 
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of attorney, where, as in the case of a gratuitous delivery of a spe- 
cialty, such a power is fairly to be implied. The arbitrary distinction 
now existing between gifts iter vivos and donationes mortis causa 
would thereby disappear. We should also have, on both sides of the 
Atlantic, a just, simple, and uniform rule as to gifts of choses in action. 





INEVITABLE ACCIDENT A DEFENCE TO ACTION OF ‘TRESPASS. — 
The rule, so well settled in America,' that inevitable accident is a 
good defence to an action of trespass for personal injuries, has not 
hitherto found entire favor with the English courts. There crept very 
early into the English law a principle, which the courts have been 
slow to repudiate, to the effect that he who acts voluntarily acts at his 
peril, and is responsible for personal in‘uries to another resulting from 
his acts, though the injury be the outcome neither of wilful wrong- 
doing nor of negligence. The few cases in which a defence has been 
allowed have been decided either upon principles of expediency or 
upon questions of pleading. For example, in Ho/mes v. Mather,® where 
the plaintiff was knocked down by the defendant’s runaway horses, it 
was held that such an accident was one of the ordinary risks of the 
road, which a person travelling upon the road took upon himself. In 
Fletcher vy. Rylands* Lord Blackburn remarks that all the cases “in 
which inevitable accident has been held an excuse for what prima facie 
was a trespass, can be explained on the principle that the circum- 
stances were such as to show that the plaintiff had taken that risk upon 
himself.” That is, the English judges have obstinately refused to adopt 
squarely the reasoning of the American courts, that where a man uses 
due care he is not responsible for results which could not have been 
foreseen, and, while practically arriving at the same results in a number 
of cases, have based their decisions upon narrow and unsatisfactory 
grounds. 

It is refreshing, therefore, to find Justice Denman, in the recent case 
of Stanley v. Powell, facing the music squarely and holding that, in the 
absence of negligence, a man who accidentally shoots another is not 
liable in an action of trespass. He reviews the English cases upon 
the subject, and concludes that the bulk of authority in favor of the 
opposite view may be sifted down to a few dicta or decisions which 
went off on other grounds. In commenting upon the well-known case 
of Weaver v. Ward ® Justice Denman says: “I can find nothing in the 
report to show that the court held that in order to constitute a defence 
in the case of a trespass it is necessary to show that the act was inevi- 
table. If inevitable, it would seem that that was a defence under the 
general issue ; but a distinction is drawn between an act which is inevi- 
table and an act which is excusable, and what Weaver v. Ward really 
lays down is that ‘no man shall be excused of a trespass except it may 
be judged utterly without his fault.’” Further on, in reference to 
the case at bar, he says: “It was argued that inasmuch as the 
plaintiff was injured by a shot from defendant’s gun, that was an injury 
owing to an act of force committed by defendant, and therefore an 
action would lie. I am of opinion that this is not so, and that to any 
statement of claim which the plaintiff could suggest the defendant must 





Brown v. Kendall, 6 Cush. 292. 2 
L. R. 10 Ex. 261. 4 
39 W. R. 77. 6 


Year Book, 21 Hen. VII, p. 28 a. 
R. 1 Ex. 265, at 287. 
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succeed if the defendant pleaded” that he was guilty of no negligence. 
It is rather noteworthy that Justice Denman makes no reference to Lord 
Blackburn’s remark in Fietcher v. Rylands, above quoted. 

Stanley v. Powell may be considered as definitely settling the English 
law upon the subject ; and though no mention was made by Justice Den- 
man of the leading American cases, it is not too strong an inference to 


_ suppose that he must have had them in mind, and was influenced by their 


practical, common-sense doctrine. 





EMPLOYER’S LIABILITY FOR INJURIES RESULTING FROM DEFECTIVE 
MAcHINERY. — It is established law that an employer is bound to use 
ordinary care to keep in a reasonably safe condition the place where 
his employees are required to work. It is equally well established 
that an employee assumes all risks incident to the service into which 
he enters. But where a negligent breach of duty on the part of the 
employer augments the hazards of the service, the employee may 
hold the employer accountable, unless, by voluntarily continuing in 
the employer’s service, he has’ assumed such danger. The master is 
still responsible when he has been negligent, even though the negli- 
gence of a fellow-servant may have concurred in bringing injury on the 
plaintiff. 

It has often been asked how far a servant, the performance of 
whose duties becomes dangerous through the negligence of his em-. 
ployer properly to repair the premises, is justified in relying upon his 
employer’s promise to amend the defect, when he himself has full 
knowledge of the dangerous conditions which exist, and of the risk 
which he runs by continuing in the service. The question was sug- 
gested again by a dictum of Morton, J., in the case of Zewis v. NV. Y. 
& WN. £. R. R. Co. (26 N. E. Rep. 431). The Massachusetts court 
gave no decision directly upon the point, however, for the plaintiff 
could not testify that he had urged the defendant’s superintendent to 
make repairs because the discharge of his own duties had become more 
dangerous. Most, if not all, previous cases have gone upon the ground 
that the servant was led to continue at his employment by the master’s 
promise that the defect complained of should be remedied. In some of 
them, there is a direct request to the servant, by the master or his repre- 
sentative, so to continue in service. 

Another recent decision is that of Rogers e¢ al. v. Leyden (26 
N. E. Rep. 210), where the Indiana court held, after indorsing the 
propositions stated above, that the fact that the plaintiff remained in 
the defendant’s employ after he had discovered that the risk thereof 
had been increased by the defendant’s negligence, could not preclude 
recovery, where the defendant promised to remove the threatened 
danger. 

Decisions which accord with that in the Indiana case have not been 
founded merely upon what was thought to be a rule of public policy, 
but upon contracts implied from the relationship of service, allowing 
the servant to rely upon the master’s promise, unless the danger of 
continuing is so great that a reasonably prudent man would not assume 
it. And a similar explanation is undertaken by certain leading text- 
writers. It is said that a servant has the same right that any one else 
has to complete his contract in reliance upon its original terms. The 
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real question is held to be one of fact, whether or not the master had a 
right to believe that the servant intended to waive his objection to the 
defect in the materials provided for his work, and to accept an implied 
contract exempting the master from liability. (Sher. & Red., Neglig., 
sec. 215; Cooley, Torts, 2d ed. 559.) 

It was well pointed out, however, by defendant’s counsel in Zewis 
v. V. Y. & NE. R. R. Co., that the clear reason for the rule that 
the master owes the servant the inalienable duty of supplying suitable 
machinery is, that the servant may fairly expect that these matters of 
which he can know nothing, and of which the master, if he choose, 
can know everything, will be properly looked to by the master. It 
seems to follow reasonably that, whenever the servant’s knowledge, or 
opportunity for obtaining knowledge, as to the dangers which will be 
incurred if he remains in service, is equal to his master’s, the master 
owes him no duty to guard him against such dangers. The supposi- 
tion is not that the employee, believing the employer has righted 
matters, goes on with his work without noticing the continuance of 
the defect. The servant knows as well as his master that the defect 
cannot be cured at once, and must appreciate the risk he will incur if 
he remains. To continue in the service is still a voluntary act, even 
if to leave it be a matter of hardship for the employee ; and the principle 
of volenti non fit injuria may well apply. 





THE LAW SCHOOL. 


LECTURE NOTES. 


[These notes were taken by students from lectures delivered as part of the regular course of instruction 
in the School. They represent, therefore, no carefully formulated statements of doctrine, but only such 
informal expressions of opinion as are usually put forward in the class-room. For the form of these notes 
the lecturers are not responsible. ] 

THE STaATvTE OF LIMITATIONS IN CASE OF FRAUD OR MISTAKE, 
AT Law anv In Equity. — From Professor Ames’s Lectures. — 
Fraup. — There is much diversity of opinion as to the rights of a 
plaintiff who has been defrauded of his money, and who has not dis- 
covered the fraud until after the period of limitation has elapsed. In- 
asmuch as the cause of action accrues in such cases when the fraud is 
consummated, and since the language of the Statute of Limitations is 
absolute, that no action on the case shall be brought unless within six 
years of the time when the cause of action accrued, it would seem to be 
a clear evasion of the statute to allow a recovery at law after the six years. 
Accordingly, in many jurisdictions recovery is not allowed in such cases.' 

But in other jurisdictions the courts, influenced by the great hardship 
upon the plaintiff, have not scrupled to read into the statute an exception 
in favor of plaintiffs ignorant of the fraud.? 

There is, however, a mode by which a plaintiff may secure full jus- 





1 Gibbs v. Guild, 9 Q. B. Div. 59 (semble); Barber v. Houston, L. R. 18 Irish, 475; Campbell v. 
Vining, 23 Ill. 525; Ellis v. Kelso, 18 B. Mon. 296; Wilson v. Ivy, 32 Miss. 233; Troup v. Smith, 
. Johns. 33; Foot v. Farrington, 41 N. Y. 164; Miller v. Wood, 116 N. Y. 3513 Smith v. Bishop, 9 

t. 110. 

2 Bailey v. Glover, 21 Wall. 342; Homer v. Fish, 1 Pick. 435; Bowman v. Sanborn, 18 N. H. 2053 
Fones v. Conoway, 4 Yeates, 109. It will be remembered that in Massachusetts, New Hampshire, and 
Pennsylvania there was formerly no chancery jurisdiction. 











RECENT CASES. 39 


tice to himself without an evasion of the statute. He has only to seek 
the recovery of his money in equity instead of at law. It may be 
thought that equity has no jurisdiction where the only relief sought is 
the recovery of money got by fraud. But this is a misapprehension. 
Bills of this nature have been entertained from time immemorial. In- 
deed, at one time equity had exclusive jurisdiction of such cases. Now, 
a bill in equity, not being an action on the case, is not within the letter 
of the statute of James I. Equity, therefore, in giving effect to the 
statute follows its spirit, and refuses to apply it where its application 
would work injustice. The statute does not, therefore, begin to run 
against a defrauded plaintiff until he discovers, or ought, as a reasonable 
man, to have discovered, the fraud.! 

Mistake. — The preceding observations apply to cases of money 
paid by mistake, if the receiver was aware of the mistake at the time 
of payment. If, however, the money was received innocently, the 
difficulty of working out the rights of the parties at law is increased. 
The cause of action must accrue either without, or else only after a 
demand. If no demand is necessary, the defendant may be unjustly 
condemned to pay the costs of an action although in no default and 
ignorant of any liability. If a demand must precede the cause of action, 
a plaintiff, by failing to make one, may postpone the running of the 
statute indefinitely. These difficulties are obviated in equity. For the 
plaintiff may proceed in equity without a demand, but if he acts op- 
pressively, he must, although victorious in the suit, pay the costs. And, 
on the other hand, equity would refuse relief, if the plaintiff, knowing of 
his right, should allow the six years to go by. 

It should be added that the common-law difficulties have been in great 
measure removed, in some jurisdictions, by special statutory provisions. 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly reported, 
for the purpose of giving the latest and most Fn cage work of the court. No pains are spared in 
selecting a/7 the cases, comparatively few in number, which disclose the general progress and tenden- 
cies of — When such cases are particularly suggestive, comments and references are added, if 
practicable. 


AGENCY — CONTRACT BY UNAUTHORIZED AGENT.—A person who contracts 
bona fide, as agent, without having in fact authority so to do, is personally respon- 
sible, on an implied warranty of his per to those who enter into agreement 
with him, believing that he is investefl with such authority. Farmers’ Coop. Trust 
Co. v. Floyd et al., 26 N. E. Rep. 110 (Oh.). 


AGENCY — LIABILITY OF EMPLOYER FOR INJURY TO SERVANT — PROMISE TO 
REPAIR. — The fact that the plaintiff remained in defendant’s employ after he had 
discovered that the risk thereof had been increased by defendant’s negligence, will 
not preclude his recovery, where defendant promised to remove the threatened danger. 
Rogers et al. v. Leyden, 26 N. E. Rep. 210 (Ind.). 


AGENCY — LIABILITY OF EMPLOYER FOR INJURY TO SERVANT — PROMISE TO 
REPAIR. — Plaintiff was injured in the course of his duty as superintendent of defen- 
dants’ drawbridge. A few days before this accident, he had called the proper officer’s 
attention to it, saying that somebody was likely to be hurt, but not complaining on 
account of his own increased danger. e/d, that he assumed all risks of the employ- 





1 Booth v. Warrington, 4 Bro. P. C. (Toml. Ed.) 163; South Sea Co. v. Wymondsell, 3 P. 
Mie 143; Blair v. Bromiley, 5 Hare, 542; Kirby v. Lake Co., 120 U. S. 130; Gibbs v. Guild, 9 Q. 
- Div. 59. 
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ment, and was not excused because of the promise made to him to repair. Lewis v. 
N.Y. & N. E. R.R. Co. 26 N. E. Rep. 431 (Mass.). 


AGENCY — REVOCATION OF AUTHORITY — COMMISSION. — Where a real-estate 
agent is employed to find a purchaser, and there is no limit as to time, the principal 
may at any time revoke the authority. But if at the time of revocation the agent 
had a negotiation pending for the sale, which the principal afterwards consummates, 
the agent is entitled to his commission. nox v. Parker, 25 Pac. Rep. 909 (Wash.). 


BAILMENT — JUS TERTII— DEFENCE BY BAILEE.— Defendants held goods as 
warehousemen of plaintiffs, to whom they gave delivery-orders to plaintiffs or order. 
Plaintiffs sold the goods to a third party, and endorsed the delivery-orders to him, but 
up to the time of trial the orders had not been presented to defendants. Plaintiffs 
gave defendants notice that they cancelled the endorsement of the delivery-orders, and 
demanded the goods, which the defendants retained on the ground that plaintiffs had 
no title to the goods, refusing the demand for their own account, and not on behalf of 
the true owner of the goods. Held, that a bailee of goods cannot avail himself of 
title of a third person to the goods as a defence to an action by the bailor, except 
by further showing that he is defending the action on behalf and by the authority 
of such person. ogers, Sons & Co. v. Lambert & Co. [1891], 1 Q. B. 318, Ct. of 
App. (Eng.). 

_ BILLS AND NoTEs—SEAL.— An instrument in the form of a negotiable promissory 
note, but with a scroll in which the word “seal” was written, after the signature of 
the maker, is a sealed instrument, and not a negotiable promissory note, though there 
is no reference to a seal in the body of the instrument. Osborne & Co. v. Hubbard, 
25 Pac. Rep. 1021 (Ore.). 


CONFLICT OF LAWS —GARNISHMENT. — Where the defendant is a resident of 
Illinois, and wages due him were earned there, the s#tus of the debt is Illinois; and 
though the plaintiff may have garnished the debtor while he was in Iowa, and the 
Iowa court thus have jurisdiction of the garnishment suit, yet by virtue of the princi- 
ples of comity the Iowa court will apply the Illinois exemption laws to such wages. 
Mason v. Beebee, 44 Fed. Rep. 556 (Ia.). 


CoPpyRIGHT — DRAMATIZING A NovEL.—An action was brought by executors of 
A, to restrain the defendant from representing a certain drama in infringement of 
the plaintiff’s stage copyright. A had first published a novel, and afterwards had 
published a dramatized version of his own novel. The defendant’s drama was 
dramatized directly from the novel, after the publication of the dramatized version 
by A, but not with the help of his version. e/d, that A having published the novel 
before the drama, any person had a right to dramatize the novel and represent the 
drama, and that therefore the action failed. Schlesinger v. Bedford, 68 L. T. N. Ss. 

62 (Eng.). 

: ry like adios was also brought in the following case: A had first published a 
drama, and afterwards a novel founded on it. The defendant’s drama was drama- 
tized directly from the novel, and not with the help of A’s drama. /eé/d, that A 
having published the drama before the novel, no one had the right to infringe the 
stage copyright in the drama, even though the passages complained of were taken 
from the novel and not from the drama of the author. Schlesinger v. Turner, 63 
L. T. N. S. 764 (Eng.). 


CORPORATIONS — NoT PERSONS — INTERPRETATION OF CONTRACT.—A lease of 
land, with an iron furnace and a mill, and certain water-rights for purpose of working 
the same, contained a covenant on the part of lessees not to assign or underlet with- 
out consent in writing of the lessors, “such consent not to be unreasonably refused, 
or refused to a person of responsibility and respectability.” The lessees agreed with 
the corporation of a borough to assign to them, and the corporation agreed with the 
lessees not to use the water-rights for manufacturing iron or steel. The lessors re- 
fused to consent to the assignment, on the ground that the corporation could not use 
the premises for thé purposes for which they were intended. é/d, that the corpora- 
tion was not, under the terms of the lease, “a person of responsibility and respecta- 
bility,” within the meaning of the covenant therein, and that the consent had not 
been unreasonably withheld. Harrison, Ainslie, & Co. v. Corporation of Barrow-in- 
Furness, 39 W. R. 250 (Eng.). 


DAMAGES — PUNITIVE DAMAGES NOT ALLOWED. — In Washington punitive dam- 
ages cannot be recovered for personal injuries, however occasioned. Spokane Truck 
& Dray Co. v. Hoefer, 25 Pac. Rep. 1072 (Wash.). 
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DAMAGES— REPLEVIN.— In an action of replevin for a race-horse, all dam- 
ages sustained by reason of the detention may be recovered. But fines incurred 
to certain racing associations for failure to race the horse during the period of 
detention, which the plaintiff was obliged to pay before he was permitted to race 
the i? again, cannot be recovered. Ailey v. Littlefield, 47 N. W. Rep. 576 
(Mich.). 

DAMAGES — TELEGRAPH COMPANIES — MENTAL SUFFERING. — The receiver 
of a telegraphic message, the delivery of which has been negligently delayed by the 
telegraph company, cannot recover damages for mental suffering alone, unaccompanied 
with other injury. Chase v. W. U. Tel. Co., 44 Fed. Rep. 554. 

This case is opposed to the growing tendency of the courts to allow damages for 
mental suffering. There would seem to be no reason why, since the law protects 
mental security, damages for mental suffering should not be given. See Wadsworth 
v. Tel. Co., 86 Tenn. 695, contra. 


Equity — COMBINATION IN RESTRAINT OF TRADE.— The defendant sold his 
bakery business to the complainant corporation, and was employed by the corpora- 
tion to continue the business as agent of the corporation. After operating under 
this arrangement for a time, the defendant repudiated the sale, resumed possession 
under the old firm-name, and refused to account to the complainant. The bill was 
brought for an injunction, an accounting, and for a receiver, pending the suit. The 
complainant was practically a “trust,” organized to monopolize the business, and had 
secured control of thirty-five leading bakeries in twelve different States. edd, that 
while a case was made for a receiver, pending litigation, between ordinary parties, 
the prayer would be denied, as equity would not encourage a combination in restraint 
of trade, and probably illegal, under Act Cong. July 2, 1890. American Biscuit Co. v. 
Klotz, 44 Fed. Rep. 721. 


Equity—ParoL CONTRACT TO CONVEY LAND— ENFORCEMENT. — Plaintiff, 
the mortgagee of land owned by defendant and another, orally agreed with defendant 
to relinquish his mortgage, and then together to acquire the interest of the other 
owner. Plaintiff performed his part by relinquishing his mortgage; but the defendant 
acquired title to the whole land, and conveyed. é/d, that equity, though it cannot 
enforce the oral contract, will restore the status guo ante by reviving the mortgage as 
against defendant, and a purchaser from him with notice. Mitchell v. Graham, 8 So. 
Rep. 646 (Miss.). 


EVIDENCE — WITNESS — ASSIGNMENT OF A CHOSE IN ACTION.—A married 
woman, having a claim for damages against the defendant company, assigned all 
her interest in the claim toa third party. é/d, that in a suit brought by such third 
party against the defendant company in the name of the married woman, the 
husband would be a competent witness, although he was incompetent so long 
as his wife had an interest in the suit. Railroad Co. v. Read, 12 S. E. Rep. 
395 (Va.). 

MORTGAGES — SUBROGATION. — Though a mortgage of a wife’s separate estate, 
given to secure the payment of a debt of her husband, is invalid in South Carolina, 
yet, where part of the money raised by such a mortgage is used to pay off a prior 
valid mortgage, the second mortgagee will be subrogated to the rights of the prior 
mortgagee, and may enforce his mortgage to that extent. People’s Nat. Bank v. 
LEpstin et al., 44 Fed. Rep. 403. 


NEGLIGENCE — CONTRACTUAL RELATION — No LIABILITY TO STRANGER. — 
A builder contracted with a company for the construction of a building to be used 
as a hotel, and on completion it was turned over to, and accepted by, the company. 
But owing to negligent construction, there is a latent defect which results in injury 
to the plaintiff, who is a guest at the hotel. e/d, that the contractor is not liable 
in tort to the plaintiff, since his only duty is to the company. Cartain v. Somerset, 
21 Atl. Rep. 244 (Pa.). 


NEGLIGENCE — CONTRACTUAL RELATION — NO LIABILITY, TO STRANGER. — 
Where there is no contractual relation between a mortgagee of property and the 
valuer on whose valuation the mortgagee has relied, the valuer is not liable to the 
mortgagee in damages by reason of the valuation having been made without due skill 
and care. An action in such a case could not succeed except as an action for deceit, 
in which case it would be necessary to show fraud. Scholes v. Brooks, 63 L. T. N.S. 
837 (Eng.). 

REAL PROPERTY — CONTRACT FOR PURCHASE. — Where there is a contract for 
the absolute sale of land, though a note given for the first instalment of the 
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price recites that it is given in part payment for rent, yet upon default of payment 
at maturity, the contract of purchase is not terminated, and the relation of landlord 
and tenant is not substituted for it. Quetermous v. Hatfield, 14 S. W. Rep. 1096 
(Ark,). 


REAL PROPERTY — EMINENT “OMAIN — CONDEMNATION OF LEASEHOLD. — 
Where part of a tract of land subject to a lease is condemned for public use, the 
tenant’s liability for rent is not affected thereby. Studbbings v. Viilage of Evanston, 
26 N. E. Rep. 577 (Iil.). 


REAL PROPERTY — GRANTS UNKNOWN TO GRANTEES.— A childless widower 
bought various pieces of land, and made mortgage loans with his own money, but 
had the deeds and notes run to his wife’s relatives, whose agent he claimed to be, 
although they knew nothing of these transactions at the time. He kept the deeds 
unrecorded, and always paid taxes in the names of the grantees, expressing fre- 
quently his intention that the property should go to such grantees at his death. 
Held, in a suit brought by the heirs, that although the grantor had the rents during 
his life, the fact that the grantees after his death recorded said deeds, and claimed 
to own the land, was such ratification of the agency as to constitute the delivery to 


him effectual to pass the legal title to them. Cook et al. v. Patrick et al, 26 N. E. 
Rep. 658 (Iil.). 


REAL PROPERTY — PERCOLATING WATER — NEGLIGENCE.— A gas company, 
in sinking a well, penetrated two strata in which water was percolating. In the 
lower stratum the water was salt; in the upper, the water was fresh and fed the 
wells of the neighborhood. In consequence of the failure of the defendant’s 
contractor to take suitable precautions, the water from the lower stratum rose 
and mingled with the water in the upper stratum, and spoiled the wells of the 
neighborhood. e/d, that a well-owner could recover damages for the pollution 
of his well, and that the company was also liable for negligence in failing to take 
precautions necessary to prevent such an occurrence. Collins v. Chartiers Valley Gas 
Co., 21 Atl. Rep. 147 (Pa.). 


TAXATION — NATIONAL BANKS — DIVIDENDS. — Act Cong. June 30, 1864, 
§ 120, required all banks to make a sworn return of the dividends declared and of 
the taxes due thereon. //e/d, such return is conclusive as to the liability of the 
bank. It cannot avoid paying the tax by showing that, owing to the undiscovered 
embezzlement by its cashier, there were no earnings for the year, and that the 
dividends were, in fact, paid out of the capital. Central Nat. Bank v. United States, 
rt Sup. Ct. Rep. 126. 


TorTs — ARREST BY OFFICER WITHOUT A WARRANT. — Held, that a breach 
of the peace was committed in the presence of an officer, when it was so near to 
him that he could hear what was said and the sound of blows, although it was 
too dark for him to see what was done. State v. McAfee, 12 S. E. Rep. 
435 (N. C.). 


TorT — PROCURING BREACH OF CONTRACT. — Plaintiffs made an agreement 
with W., whereby he sold, and agreed to deliver, to plaintiffs a certain crop of 
tobacco. Defendant, on account of ill-will which he bore to one of plaintiffs, ma- 
liciously, with intent to injure plaintiffs and to benefit himself, induced W. to 
break his contract with plaintiffs, and to sell the tobacco to defendant and his 
partner. He/d, following the reasoning of Coleridge, J., in Lumley v. Gye,2 El. & 
Bl. 216, that defendant was not liable, and that plaintiffs’ only remedy was an action 
ex contractu against W. Also that an act lawful in itself cannot become actionable 
ye o— it was done maliciously. Chaméers et al. v. Baldwin, 15 S. W. Rep. 
57 (Ky.). 


ToRT — PROCURING BREACH OF CONTRACT. — Appellants contracted with a 
certain actress, whereby she agreed to play at their theatre. Appellee maliciously, 
with intent to injure appellants, induced the actress to break her contract with 
appellants, and to play at his theatre. e/d, following Chambers v. Baldwin, 15 
S. W. Rep. 57, that appellee was not liable, and that, although there was a statute in 
Kentucky prohibiting the procuring of breaches of contracts by laborers, still that 
statute was not intended to include contracts for performances of dramatic artists. 
Boulter et al. v. Macauley, 15 S. W. Rep. 60 (Ky.). 

This case and that of Chambers v. Baldwin, supra, show the unwillingness of the 
courts of one of the jurisdictions of this country to follow the rule laid down by the 
majority of the court in Lumley v. Gye, 2 El. & Bl. 216. 
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TROVER — RETURN OF CHATTEL — DAMAGES. — An action for the wrongful 
conversion of a certificate of stock cannot be continued, after the return of the 
certificate to the plaintiff and his acceptance thereof, to recover damages for his 
time, trouble, and expense in obtaining it, as the extinguishment of the conversion 
carries with it the damages resulting therefrom. Collins v. Lowry, 47 N. W. Rep. 
612 (Wis.). 

TRUSTS — CONTRACT FOR SALE OF LAND — RIGHT OF VENDEE. — The 
plaintiff contracted with the defendant for the sale of land. Before the deed was 
delivered to the plaintiff the land was taken by a railroad company under the 
right of eminent domain. e/d, that the plaintiff must pay to the defendant the 
contract price of the land; and that he would be entitled to recover condemna- 
tion damages from the railroad company. Gammon v. Blaisdell, 25 Pac. Rep. 
580 (Kan.). 

TRUSTS — CONVEYANCE TAKEN BY AGENT— STATUTE OF FRAuDS. — Héid, if a 
principal employs an agent by parol to purchase property, and the agent purchases 
in his own name, with his own money, and takes a conveyance to himself and denies 
the agency: to an action by the principal against the agent, seeking a conveyance to 
himself, section 7 of the Statute of Frauds still affords a good defence. ames v. 
Smith [1891], 1 Ch. 384 (Eng.). 

This decision is opposed to the doctrine generally accepted in America, that this is 
a constructive trust, and the statute has no application. See Rose v. Hayden, 36 Kan. 
106; but see Burden v. Sheridan, 36 Ia. 125, contra. 

It is also opposed to what has been thought to be the law in England; the 
case of — v. Pickersgill, 4 East, 577, which it follows, having been treated as 
overruled. 


TRUSTS— VOLUNTARY SETTLEMENT. — By a voluntary deed of settlement con- 
taining full powers of attorney to collect and sue, P. assigned to M. four specialty 
debts secured by bills of sale. There was no express assignment of the bills of sale, 
or of the goods comprised therein. Before his death P. received payment of these 
debts. He/d, M. could prove against P.’s estate for the amount of these debts. Jz re 
Patrick [1891], 1 Ch. 82, Ct. of App. (Eng.). 





REVIEWS. 


A TREATISE ON THE LAW OF JUDGMENTS, INCLUDING THE Doc- 
TRINE OF Res Jupicata. By Henry Campbell Black. In two vol- 
umes. St. Paul, Minn.: West Publishing Co., 1891. 8vo. pp. xcii 
and 1270. 

This book is the latest, largest, and—we feel safe in saying — is 
destined to become the most satisfactory to the profession, of all the 
present treatises on this general subject. The work gives evidence 
throughout of accurate and exhaustive research. It is, first and fore- 
most, a practical book of reference, with a copious and well-ordered index. 
The chief object is to state the law as it is, and not as it has been or 
should be. The growth of a particular doctrine is traced only when nec- 
essary to explain a present conflict of authority—as in the discussion of 
the Conclusiveness of Foreign Judgments. Where the law in the different 
States is in square conflict, the author’s conclusions are stated boldly, and 
well supported, but not at excessive length, an admirable sense of propor- 
tion being shown in all parts of the book. 

Especially commendable is the treatment of the difficult subject of 
Estoppel by Record, in which, as the preface states, “the apparent con- 
fusion arises, not so much from any real contradiction or obscurity in the 
authorities, as from the infinite variety exhibited in the facts of the different 
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cases, and the necessity of making nice discriminations in the principles to 
be applied.” That Mr. Black has so used his unusual faculty of minute 
examination and methodical arrangement as to free this branch of his 
subject from much of the vagueness which before encompassed it, an 
examination of the chapter dealing with this troublesome topic will amply 
prove. We commend this work to the profession as an exhaustive and 
entirely reliable book .of reference. W. B. 
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